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PROJECT OVERVIEW 
 

Introduction 
Tenderloin Neighborhood Development Corporation (“TNDC”) and Mission Economic Development 
Agency (“MEDA”) have been selected by the Mayor’s Office of Housing and Community Development 
(“MOHCD”) as developer for 1990 Folsom (the "Project") located in the Mission neighborhood in San 
Francisco. 

The Project is comprised of 143 residential units, 12,300 square feet of neighborhood PDR space, 4,500 
SF of ground floor child care space, and 3,000 SF of resident common areas and property management 
spaces. The design features an 8-story, Type 1 building along Folsom in between Shotwell and 16th St. 
The building will include 23 studios, 47 one-bedroom units, 63 two-bedroom units, 10 three-bedroom 
units, and all will be affordable to households earning 60% AMI or below, pursuant to the City and 
County of San Francisco’s Mayor’s Office of Housing & Community Development (“MOHCD”) guidelines. 

Project Development Team 
 
TNDC and MEDA are joint venture partners in the development of the proposed project, with each 
partner having a 50% interest in the General Partner of the single-asset limited partnership that owns 
the proposed property. As it relates to selecting members of the design and contracting team and 
constructing the property, TNDC and MEDA will jointly review and select team members, TNDC shall 
lead the contract negotiation process and be the main point of contact for the general contractor. TNDC 
and MEDA shall jointly the coordination of the teams during drawing development, with TNDC as the 
main point of contact for the residential design and MEDA as the main point of contact for commercial 
space design. 
 
Since 1981, TNDC has been committed to making San Francisco a better place to live. TNDC’s mission is 
to provide affordable housing and services for low-income citizens in the Tenderloin and throughout San 
Francisco, to promote equitable access to opportunity and resources.  TNDC has developed 2,733 units 
and currently owns 39 properties.  In addition to developing the building, TNDC will be the property 
manager and social services provider. A joint MEDA-TNDC partnership will own the property long-term. 

MEDA’s Community Real Estate Program was launched at the end of 2013 through the Mission Promise 
Neighborhood initiative as a hard-hitting response to the displacement challenges happening to low-
income Latino families in the Mission District of San Francisco.  MEDA’s Community Real Estate Program 
develops real estate from site identification to asset management, with the Mission District in San 
Francisco as our primary geography. Preserving and producing real estate as our means to stabilizing 
and strengthening our community.  
 

Design Team 
 Leddy Maytum and Stacy Architects (LMS) is the project architect and is responsible for managing the 
overall design, preconstruction schedule, and sub-consultants. 

 
 



1990 Folsom RFQ/P 
General Contractor Services 
December 7, 2016 
 

4 

Project Design 
1990 Folsom is located in the Mission District, San Francisco, and is Assessor’s Parcel Number 3552/012 
(the “Site”).  The Site area is .67 acres (29,028 sf).  It is bound to the North by PDR space, to the East by 
Shotwell Street, to the South by 16th Street, and to the West by Folsom Street. . The Site is currently 
occupied by a 1-story vacant warehouse, which will be demolished as part of the Project.  

The project will be Type I, with 4 -8 story sections. There is no basement, and excavation will extend only 
3-4 feet below grade.  

Preliminary Geotechnical investigation reports indicate shallow groundwater and that the project is 
within an official “zone of required investigation” for earthquake-induced soil liquefaction. It is presently 
anticipated that foundations for the building will consist of either: 1) shallow foundations on improved 
soil; 2) deep foundations (i.e. piles of some type); or 3) some combination of improved ground, shallow 
foundations and deep foundations. 

As proposed, key program elements include, but are not limited to, the following: 

 143 affordable rental units 

 Resident amenity spaces including: 
o Ground-level and podium-level exterior courtyards 
o Community Rooms 
o Management and Services Offices 
o Approximately 16,800 square feet of warm shell commercial space 
o Roof decks with community garden spaces 

 Green Point Rating of 150 or higher 
 

Additional Project Information 
 

Project Specific Information. The following additional project information for your review is available; 
please email Claire Evans (cevans@tndc.org) for these materials.  

 Preliminary Conceptual Design Plans 

 Preliminary Specifications 

 Ground Floor Space Matrix 

Overall Project Schedule 
Key design and construction milestones include the following: 

 Concept Design:    October 2016-January 2017 

 Schematic Design:   January 2017-April 2017 

 Design Development:  June 2017-September 2017 

 Construction Documents:  October 2017-December 2017 

 Start of Construction:   June 2018 
 Construction Period:  20-24 months1

 

                                                           
1
 Please assume 22 months construction for the purposes of this RFP/Q. However, if you believe the project can be 

completed on a faster timeframe, please indicate this in your proposal. Likewise, if you believe it will take longer 
than 22 months, please indicate this as well. 

mailto:cevans@tndc.org
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GENERAL CONTRACTOR SERVICES REQUESTED 
 
DESIGN/PRE-CONSTRUCTION PROCESS 
 
The Design and Pre-Construction Process involves plan review, cost estimating and value engineering by 
the Contractor.  The Contractor is actively involved during this phase using its experience, skills, and 
knowledge to add value to the project.  During the Design process, the Contractor’s duties will include, 
but may not be limited to the following: 

 
1. Attend and participate in regular design meetings, in addition to other meetings as required 

by Owner; 

2. Conduct exploratory work as necessary or recommended to inform the scope; 

3. Assist the Project team in developing, managing and maintaining a realistic pre-construction 
schedule with established milestones as well as in developing the construction schedule; 

4. Provide complete project cost estimates, including unit prices, within four weeks following 
the completion of Concept Design, Schematic Design, Design Development, and during the 
Construction Documents phase, and as may otherwise be required; 

5. Review plans and specifications as they are developed throughout the Design period and 
provide written comments; 

6. Participate in the value engineering process by proposing design/construction alternatives 
and by researching the cost implications of design alternatives; 

7. Contribute to the green building design, construction, and compliance process; 

8. Research materials and methods pertaining to the Project; 

9. Secure multiple estimates from subcontractors for all elements of the proposed scope of 
construction. 

10. Organize and present all sub-contractor bidding information at each cost estimating/bidding 
stage of the project using a clear and well-organized method, in order to facilitate the 
development team’s review and understanding of proposed contract pricing.  All bids are to 
be shared with developer, architect, and its construction management representatives. 
Clear presentation and documentation of pricing and alternative scenarios is of critical 
importance to the development team.  

 

SELECTION PROCESS & SCHEDULE 

 

The RFQ/P process and schedule includes the following key milestones:  
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CONTRACTOR SELECTION PROCESS 
 
 
Review of Qualifications and Fee Proposal 
A selection committee comprised of 6 to 8 members will review and score the Applicants’ qualifications, 
fee and general conditions proposals per the Scoring Criteria (see Attachment F). Details regarding the 
submission of qualifications are below, see “Requirements:  Contractor Qualifications Submissions.”  
Based upon the results of this evaluation, a “short-list” of no more than 3 contractors will be selected 
for interviews.  
 
Reference Calls and Interviews 
Short-listed applicants will be notified and asked to participate in interviews with the selection panel.  In 
this phase, the selection panel will also conduct reference calls. Following interviews, the highest-
scoring/ranking contractor will be conditionally selected based on reference calls, interview and other 
requested submitted documentation.   
 

SELECTION SCHEDULE 
Request for Qualifications/Proposal available: December 7, 2016 

 

Questions Due 
December 28, 2016 

Answers Provided 
January 3, 2016 

Qualifications/Proposals due  
January 13, 2017 

Interviews (tentative, please reserve this date(s)) 
January 17-20, & 23-27 2017 

Final Selection (tentative) 
January 27, 2017 

 
 
SUBMITTAL REQUIREMENTS 
Complete submittals (including all Attachments, as appropriate), to be emailed to the following 
individuals: 
 
Claire Evans 
Project Manager 
Email:  cevans@tndc.org 
Phone: (415) 358-3934 

 
SUBMITTAL DUE 
Submittal Deadline: Friday, January 13th, 2017 by 4:00PM PST 
Submittal received after the due date and time will not be accepted.  Incomplete submittals will not be 
accepted. 

  

mailto:cevans@tndc.org
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CONTRACTOR QUALIFICATIONS SUBMISSIONS 
 

Please prepare your submittal addressing the following Contractor Qualifications Submissions 
requirements, in the order listed below. 

CONTRACTOR QUALIFICATIONS SUBMISSIONS 
 

 
1. AIA Document A305, Contractor's Qualification Statement 

All applicants must complete the AIA A305 Contractor's Qualification Statement.  The AIA A305 does 
not need to be notarized. 
 

a) In responding to Sections 3.4 and 3.5 of the AIA A305, “major construction projects” shall be 
understood to mean all rehabilitation projects over $5 million and new construction projects 
over $10 million.  In responding to both Section 3.4 (Major Projects in Progress) and Section 3.5 
(Major Projects Completed in the Past Ten Years) of the AIA A305, please use the attached form 
to provide this information (see Attachment G). Identify General Contractor staff involved in 
each project. Please provide contact information for owner and architect of each project. On a 
separate sheet or in the A305, please identify projects previously completed that required value 
engineering and cost estimating services.  

 
2. Verification of Experience and Capacity 

 In addition, please be aware of and conform to the following requirements, which are separate from 
those in the AIA A305.  Documentation must be provided for all requirements below: 

 
b) The contractor shall have been in business for a minimum of three (3) years without any official 

unresolved record of complaints registered or filed with the Contractor's State License Board of 
the California Department of Consumer Affairs.  

 
c) During the past ten years, the contractor shall have successfully completed, within time and 

budgetary constraints, a minimum of two (2) projects of construction type and cost similar to 
the proposed Project. If the proposed Project represents a Project Larger than you have 
completed, please provide a statement demonstrating your capacity to complete the proposed 
Project successfully, including meeting bonding requirements. 

d) The contractor shall provide a summary of its current workforce and staffing, and a complete list 
of projects (including budget and duration) currently under construction, under contract, or in 
the negotiation stage. 

e) The contractor shall identify an employee who will be responsible for providing project 
management for the duration of the Project, including pre-construction services.  The contractor 
shall also propose the superintendent for the Project.  Provide resumes for these staff persons.  
Change to either staff person will require Owner's prior approval. Please identify the name(s) of 
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your staff that will provide the actual cost estimating services for this Project, and submit his or 
her resume. Please indicate how the contractor will ensure continuity of its institutional 
knowledge of the project and decision making as the project shifts from pre-construction into 
bidding and construction.  

f) The contractor shall indicate its ability and capacity to perform value engineering and cost 
estimating services prior to construction while meeting all pre-construction schedule goals.  
Please identify projects previously completed that required value engineering and cost 
estimating services.  Please identify the name(s) of your staff that will provide the actual cost 
estimating services for this Project, and submit his or her resume. 

g) The contractor shall describe its process for leading the cost estimating and bidding process, and 
how information regarding sub-contractor bids and pricing is transparently communicated to 
development team in a comprehensive, well-organized method. An example of how the 
contractor has developed tools for sharing bidding and pricing information with clients is 
required.  

h) The contractor shall describe their experience working with the Contractor Monitoring Division 
and CityBuild or other like/similar economic opportunity programs and provide goals achieved 
on recent projects for local hire and SBE/LBE/WBE /MBE. 

i) The contractor shall provide documentation to demonstrate prior experience with, at minimum, 
one project financed with funds from the California Tax Credit Allocation Committee. 

j) In a separate narrative, detail specific experience with and knowledge of: 

i. New Construction mid-rise affordable housing developments of comparable size and scope 
in San Francisco and surrounding Bay Area, and any processes, systems and/or materials 
that are particular to this type of residential construction. 

 
 

ii. Working for private non-profit clients similar to TNDC. 

iii. Green building to GreenPoint Rated criterion. 

 
3. Proposed Fee and General Conditions  

All applicants must submit a fee and general conditions proposal. Applicants should use the 
estimated construction cost and duration information and general conditions template included in 
Attachment H (additional lines may be added). All estimated construction cost and duration are 
preliminary for fee proposal purposes only and subject to change.  
 
The submission must include: 

 
 a proposed fee (based on a percentage) for the estimated construction contract amount, 
which includes overhead and profit.  
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itemized general conditions costs based on the aforementioned contract amount; for the 
purposes of calculating the general condition costs, applicants should propose a construction 
term in which they believe they can successfully complete construction of the Project. 

 Proposed fees for general conditions, overhead and profit must not exceed the 
TCAC, HCD, and City of San Francisco maximum allowable fees. 

 
 
4. A sample from a recent, comparable project of each of the following: 

 cost estimate 

 plan review comments from a CD progress set of documents 

 construction schedule indicating critical path 

 Bid summary or bid-tabulation information 

 List of clarifications and exclusions  
 

5. Acceptance of the terms of the Memorandum of Understanding & Proposed Construction 
Contract 

 
The short-listed contractors will be evaluated on the basis on the fee proposal, submitted documents, 
interview by the selection panel and reference calls made in this phase.   
 
Following the interviews and reference calls, the highest-scoring/ranking applicant will be conditionally 
selected for the purposes of negotiating a Memorandum of Understanding (see Attachment D) for pre-
construction services with expectation to contract for construction.   
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TERMS AND CONDITIONS  
 
This section outlines the terms and conditions which will be set forth in the construction contract.  In 
submitting the contractor qualifications, the contractor acknowledges that he/she has read and 
understands that these terms and conditions apply to the Project.  Owner reserves the right to revise 
and/or add any terms and conditions beyond those set forth below.  
 
Insurance and Bonds 

The Contractor will be required to post payment and performance bonds in an amount equal to 
100% of the construction contract.  The bond issuer shall be listed in U.S. Treasury Department 
Circular No. 570.  The Contractor shall obtain and maintain Worker's Compensation Insurance to the 
extent required by law.  The Contractor shall maintain General Liability Insurance in accordance with 
the MOHCD requirements as found in Attachment I. 
The program will have an Owner-Controlled Insurance Program (OCIP), please see Attachment  

 
Chapters 12B and 12C 

To be eligible for the award of the contract, the Contractor must agree to comply with the 
requirements of Chapters 12B and 12C of the San Francisco Administrative Code.  For information 
regarding Chapters 12B and 12C, please contact Romulus Asenloo of CMD at (415) 581-2310 or 
romulus.asenloo@sfgov.org. Please refer to Attachment B. 

 
Small Business Enterprise Contracting: Subcontracting/Professional Services/Suppliers 

The project is administered by the San Francisco Mayor’s Office of Housing and Community 
Development (MOHCD). The San Francisco Contract Monitoring Division has assigned a 20% SBE 
participation goal for Professional Services. First consideration will be given in awarding contracts to 
San Francisco-based SBEs and non San Francisco-based SBEs should be used to satisfy participation 
goals only if San Francisco-based SBEs are not available, qualified, or if their bids or fees are 
significantly higher than those of non San Francisco-based SBEs. 
 
The Developer and the City strongly desire a contracting team that represents the diversity of the 
City and, in particular, that of the neighborhood. As such, General Contracting firms certified as 
DBEs, SBEs, MBEs, WBEs and LBEs are strongly encouraged to reply to this request. Please submit a 
copy of your DBE, SBE, MBE, WBE or LBE certification. 
 
The selected General Contractor will be required to meet the SBE subcontracting goal for 
construction services once it is set and comply with the Small Business Enterprise Program rules. 
Please refer to Attachment A. 

 
Please contact Seth Benkle, Contract Compliance Officer for additional information at 
seth.benkle@sfgov.org 

 

Small Business Enterprise Program: Workforce 
This project is subject to the City’s construction workforce program requirement of 50% San 
Francisco resident participation goal, which is calculated by work hours for each construction trade.    

mailto:romulus.asenloo@sfgov.org
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See the contract compliance requirements for further information on the work force goals. Eligible 
employees and their work hours may be counted toward meeting more than one of these 
programmatic goals. Assistance will be provided by CityBuild in placing qualified individuals. 

 
Local Hire 
 This Project is subject to the First Source Hiring Program under Chapter 83 of the Administrative 

Code of San Francisco. Bidders are hereby advised that the requirements of the First Source policies 
will be incorporated as a material term of any contract awarded for the Project. 

 
Davis Bacon State Prevailing Wage Requirements 

The Project shall be subject to Federal Prevailing Wage requirements.  The appropriate Federal wage 
determination shall be provided by MOHCD and incorporated in the Project Manual to become a 
part of the Contract Documents. 
 

Construction Contract  
The form of the construction contract will be a cost plus fee with a guaranteed maximum price 
(modified AIA A102 and modified AIA A201). 
 

Construction Cost Audit  
The construction contract may be cost certified at completion of construction by an independent 
accounting firm.  The audit will require the cooperation of the Contractor. 
 

 

OWNER RIGHTS AND OPTIONS 
 
Owner reserves the right to postpone the Project for its convenience, to withdraw this request for 
contractor qualifications at any time, to reserve the right to waive irregularities in the selection process, 
to reject any and all submissions as indicated below in Grounds for Rejection, and to negotiate with any 
or none of the applicants.  This request for contractor qualifications does not commit Owner to enter 
into a contract for constructing the Project. 
 
Grounds for Rejection 
Owner or its representative(s) may reject any and all contractor qualifications for the following reasons: 
 

 the contractor does not demonstrate the minimum project experience required 

 the submission of qualifications does not contain all the information requested in the section 
titled “Phase I Requirements:  Contractor Qualifications Submissions” 

 the contractor is not qualified to perform the services required, as determined by the scored 
ranking of the proposal 

 Owner decides to withdraw this Request for Qualifications 

 the contractor qualifications are received after the designated deadline 

 acceptance of contractor qualifications would entail a violation of law or City codes 
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 the contractor is suspended or disqualified from projects funded by HUD, MOH, the State of 
California, or OCII 

 
 
CLAIMS PROCEDURES 
 
Firms wishing to contest the contractor selection process or results will have five (5) business days from 
the date of notice of the final selection to submit written complaints to the Contractor Monitoring 
Division, in accordance with its prevailing guidelines. 
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GENERAL CONTRACTOR PROCUREMENT: 

 
ATTACHMENTS 
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ATTACHMENT A: SBE Program 
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The purpose of this program is to ensure

Small Disadvantaged Business Enterprises

(“SBEs”) are able to participate on federally

funded MOHCD projects and layout broad

set of procurement procedures for

Developers in order to maximize SBE

inclusion.

Small

Business

Enterprise

Program
July 1, 2015 – Verion 1.5

Contract Monitorning Division
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SMALL BUSINESS ENTEPRISE PROGRAM

I. POLICY

It is the intention of The City to create a level playing field on which Small Business Enterprises (“SBE”)

can compete fairly for and win contracts and subcontracts related to the procurement of construction

related affordable housing and community facility rehabilitation projects on federally funded,

Mayor’s Office of Housing Community Development Projects (“MOHCD”). The Mayor’s Office of

Housing and Community Development has voluntarily instituted this program to ensure, to the

maximum extent possible, that small businesses have an opportunity to compete and participate in all

federally funded, MOHCD-let projects. This Program is in addition to U.S. HUD Section 3 program,

which is administered separately by MOHCD.

OBJECTIVES

The objectives of this program are to:

1. Remove barriers to certified SBE’s in the bidding, award and administration of MOHCD federally

funded contracts;

2. Assist SBEs to develop and compete successfully outside of the Program;

3. Ensure that the Program is narrowly tailored in order to comply with Federal contracting

Requirements;

4. Ensure that only firms meeting the eligibility requirements are allowed to participate as SBEs;

5. Identify business enterprises that are qualified as SBEs and are qualified to provide MOHCD and

its funding recipients with required materials, equipment, supplies and services; and to develop

a good rapport with the owners, managers and sales representatives of those enterprises;

6. Develop communications programs and procedures which will acquaint prospective SBEs with

MOHCD/CMD contracting procedures, activities and requirements and allow SBEs to provide

MOHCD and their developers with feedback on existing barriers to participation and effective

procedures to eliminate those barriers; and

7. Administer the Program in close coordination with MOHCD, their developers and Contract

Monitoring Division (“CMD”) so as to facilitate the successful implementation of this Program.

8. MOHCD will internally administer all other HUD Programs

PROGRAM ADMINISTRATION

The Directors of the Mayor’s Office of Housing and Community Development and the Contract

Monitoring Division are responsible for adherence to this policy. The Contract Monitoring Division

(“CMD”) shall be responsible for the development, implementation and monitoring of the SBE program.

All MOHCD personnel and supported developers shall adhere to the provisions and the spirit of the

program.
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II. DEFINITIONS

"Architect/Engineering Contract" means an agreement for architectural, engineering, or other

professional design, consulting, or construction management services for a public work/construction

project.

"Back Contracting" shall mean any agreement or other arrangement between a prime contractor and its

Subcontractor that requires the prime contractor to perform or to secure the performance of the

subcontract in such a fashion and/or under such terms and conditions that the prime contractor enjoys

the financial benefits of the subcontract. Such agreements or other arrangements include, but are not

limited to, situations in which either a prime contractor or Subcontractor agrees that any term,

condition, or obligation imposed upon the Subcontractor by the subcontract shall be performed by or be

the responsibility of the prime contractor.

"Bid" means a quotation, proposal, solicitation, or offer by a Bidder or Contractor to perform or provide

labor, materials, equipment, supplies, or services to the City for a price.

"Bidder" means any business that submits a bid or proposal.

"City" means the City and County of San Francisco.

"Commercially Useful Function" shall mean that the business is directly responsible for providing the

materials, equipment, supplies or services as required by the solicitation or request for quotes, bids or

proposals. Businesses that engage in the business of providing brokerage, referral or temporary

employment services shall not be deemed to perform a "commercially useful function" unless the

brokerage, referral or temporary employment services are those required and sought. When the City

and/or developers require and seek specialty products made to order or otherwise seeks products

which, by industry practice, are not regularly stocked in warehouse inventory but instead are purchased

directly from the manufacturer, no more than five percent of the cost of the product shall be credited

towards SBE participation goals. When the Developer requires and seeks products which are, by industry

practice, stocked in warehouse inventory and are in fact, regularly stocked by the listed supplier or

distributor, no more than sixty percent of the cost of the product shall be credited towards SBE

participation goals. If the listed supplier or distributor does not regularly stock the required product, no

more than five percent of the cost of the product shall be credited towards SBE participation goals.

"CMD" means the Contract Monitoring Division.

"Contract" means any agreement between the City, developer and/or a person to provide or procure

labor, materials, equipment, supplies, or services to, for a price to be paid out of monies deposited in

the City Treasury or out of trust monies under the control of or collected by the City. A "Contract"

includes an agreement between a non-profit or public entity and a Contractor for the performance of

construction or construction-related services, where the contract is funded by the City.

"Contractor" means any person who enters into a Contract with the City or developer.
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"Control" means a person possesses the legal authority to manage business assets, good will, and the

day-to-day operations of a business and actively and continuously exercises such authority.

“Developer” means owner of the property/recipient of community facility rehab or housing

development projects funded by the City

"Director" means the Director of the CMD, or his or her designee.

"Discount" means a downward adjustment in price or upward adjustment in rating of a proposal,

whichever applies.

"General Services Contract" means an agreement for those services that are not professional services.

Examples of "general services" include, but are not limited to, janitorial, security guard, pest control,

maintenance services (not related to construction).

"Joint Venture" shall mean an association of two or more professional services, architect/engineering or

construction contractor businesses acting as a Contractor and performing or providing services on a

Professional Services, Architect/Engineering or Construction contract, in which each Joint Venture

partner combines property, capital, efforts, skill, and/or knowledge and each Joint Venture partner

shares in the Ownership, Control, management responsibilities, risks, and profits of the Joint Venture in

proportion to its claimed level of participation.

"Minority Business Enterprise (MBE)" means a business that owned and controlled by a person defined

as Minority under section III (B) 1 through 5 and is currently certified as an MBE under this program.

“MOHCD” refers to the Mayor’s Office of Housing and Community Development.

"Other Business Enterprise (OBE)" means a business that is certified as an OBE under this program.

"Owns" or "Ownership" means a person: (a) possesses a record ownership interest, such as partnership

interest or stock interest, of at least fifty-one percent (51%) of the business or such lesser amount as the

CMD determines, under the circumstances of the particular business' overall ownership and control

structure, constitutes a significant ability to influence business operations and a strong personal stake in

the business's viability; (b) possesses incidents of ownership, including an interest in profit and loss,

equal to at least the record ownership interest; (c) contributes capital to the business equal to at least

the record ownership percentage (unsecured promissory notes or notes secured by the business or

business assets are not sufficient to constitute capital contributions); and (d) actively and continuously

devotes expertise to the operations of the business relevant to the business's "Commercially Useful

Function" of a quality and quantity proportionate to the record ownership interest.

"Person" means any individual or group of individuals, including but not limited to partnerships,

associations, and corporations.

"Professional Services Contract" means an agreement for services that require extended analysis, the

exercise of discretion and independent judgment, or the application of an advanced, specialized type of
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knowledge, expertise, or training customarily acquired either by a prolonged course of study or

equivalent experience in the field.

"Small Business Enterprise (SBE)" means a business that is certified as an SBE under this program or the

following similar programs and meeting the below economic thresholds (Section III “Economic Size

Standards”).

NOTE: Website links for finding Certified DBEs/SBEs/LBEs:

● Certified Disadvantaged Businesses Enterprises (“Federal DBE Program”)  

http://www.dot.ca.gov/hq/bep/find_certified.htm

● Certified Small Businesses Enterprises (“State Program”) 

http://www.bidsync.com/DPXBisCASB

● For Certified SF GSA Local Business Enterprises (“City Program”) 

http://sfgov.org/cmd/directory-certified-lbes

SBE Participation means the amount of dollars awarded to SBEs as a percentage of the total contract

amount.

"Subcontractor" means any person providing goods or services to a Contractor or subcontractor in

fulfillment of the Contractor or subcontractor's obligations arising from a Contract with the City and/or

developer.

"Threshold Amount" shall be $600,000 for construction/general services and $110,000 for professional

services and every five years thereafter, CMD may recalculate the Threshold Amount to reflect any

proportional increase in the Urban Regional Consumer Price Index, rounded to the nearest $1,000. This

is the amount at which the Developer would have to follow a formal selection process.

"Woman Business Enterprise (WBE)" means a business that is owned and controlled by a woman and is

currently certified as a WBE under this program.

III. Small Business Enterprise (SBE) CERTIFICATION

A. An SBE is a small business concern with three-year average gross revenues that do not exceed

the thresholds set forth below for construction or professional services type work and either: 1)

is certified under any of the following programs: the State of California's Small Business Program

("State Program"), the City and County of San Francisco's LBE Program ("City Program"), or the

California Unified Certification Program or 2) has received written confirmation from CMD that

it meets the this SBE program’s eligibility requirements.* A business must complete a bidding

form attesting to their economic size standards.

B. *Please note that firms not certified fewer than one of the identified programs must submit a

Small Business Verification Form to CMD in order to be determined eligible to meet the SBE

Program requirements (e.g.., the three-year average gross revenues do not exceed the
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thresholds in Section III.B). Failure to do so may result in the firm’s work not being counted

toward the established SBE goal. In addition, professional services firms certified under the State

Program should contact CMD in order to verify that their three-year average gross revenues do

not exceed the appropriate size standard for the type of work the firm seeks to perform.

C. Economic Size Standards:

Industry
Certification Size Standards

Economic Size Standards

SBE

General Construction (A & B Class) $20M

Specialty Contractors (C & D License) $10M

Professional Services (incl. A/Es) $2.5M

Good Materials Suppliers, General
Services

$10M

Trucking $3.5M

D. CMD shall determine gross receipts according to recognized accounting methodologies that the

CMD determines most accurately reflect the actual money that the business received during the

relevant period. Any business under common ownership, in whole or in part, with any other

business meets the requirements of this subparagraph only if the aggregate gross annual

receipts of all of the businesses under such common ownership do not exceed these limits. All

businesses owned by married spouses or domestic partners are considered under common

ownership unless the businesses are in unrelated industries and no community property or

other jointly owned assets were used to establish or are used to operate either business.

MBE/WBE/OBE Identification

A. For purposes of ensuring non-discrimination in City contracting and subcontracting, and subject

to appropriately promulgated procedures, if any, the Director shall further recognize SBEs as

MBEs, WBEs and OBEs according to the ownership and control of the SBE.

B. MBE Recognition. The Director shall recognize as an MBE any business that is certified as an SBE

and is owned and controlled by one or more minority persons. A minority person is a member of

one or more of the following ethnic groups (based upon U.S. HUD definitions):

(1) African Americans

(2) Asian/Pacific Islander Americans

(3) Latino Americans/Hispanic

(4) Native Americans, defined as any person whose ancestry is from any of the original peoples

of North America, and who maintains cultural identification through tribal affiliation or

community recognition.

(5) Hasidic Jews
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C. WBE Recognition. The Director shall recognize as a WBE any business that is certified as an SBE

and is owned and controlled by one or more women.

D. OBE Certification. The Director shall recognize as an OBE any business that is certified as an SBE

and (i) does not demonstrate to the satisfaction of the Director that it is owned and controlled

by one or more women or one or more minority persons or (ii) is not certified as an MBE or a

WBE.

E. Period of SBE Certification. The Director may certify SBEs for a period not to exceed three years

provided that businesses must at all times throughout the certification period meet the set forth

above. The Director may require certified businesses annually to submit documentation for the

purpose of verifying continuing eligibility for any certification hereunder.

IV. RESPONSIBILTIES OF MOHCD

A. Before MOHCD considers accepting prospective projects for funding, Developers will be notified

that part of their development team must include a SBE Architectural firm either in the position

of prime or part of a joint venture.

B. Notice of Funds Availability (NOFA) announcements will include language that requires

prospective project proposals to include as part of the initial development team, a SBE

Architectural firm either in the position of prime or part of a joint venture. Such inclusion shall

serve as part of MOHCDs evaluation/determination process to accept a developer’s project for

funding.

C. Require Developers, as part of their loan and/or development agreement, to require contractors

to enter payment data into the Elations System and/or as directed by CMD and validate data is

up to date upon each pay/draw request to MOHCD.

V. RESPONSIBILTIES OF CMD

A. When necessary, subpoena persons and records, books and documents for an investigation by

the CMD Director or an audit conducted to further the purposes of this Program.

B. Issue forms for the MOHCD/Developers to collect information from contractors as prescribed by

this Program.

C. Hear appeals challenging: (i) CMD Director’s disqualification of a bidder or Contractor, (ii) CMD's

denial of an application for or revocation of the certification of a business as a SBE, MBE, WBE,

or OBE or (iii) the Director's denial of a request to waive or to reduce subcontractor participation

goals.

D. Require developers and/or contractors to provide to the CMD Director such information as will

be necessary to enable the Director to report to the Mayor and the Board of Supervisors at the

end of each fiscal year on the progress each project.
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E. Adopt rules and regulations as deemed necessary by the Director to ensure that the joint

venture bid/rating discount is applied only to joint ventures where the SBE has sufficient skill,

experience, and financial capacity to perform the portion of the work identified for the SBE.

F. CMD Director: In addition to the duties and powers given to the CMD Director elsewhere, the

Director shall have power to:

(1) Certify businesses as SBEs per the requirements of this program.

(2) Levy the same sanctions and/or determine breach of SBE program contracting provisions

that MOHCD may levy as specified under the City’s development agreement and/or loan

agreement.

(3) Ensure that the developers are collecting and analyzing the necessary contracting data

annually and/or more often if the Director deems necessary, by either utilizing the LBEUTS

or as directed by CMD in order to submit required reports.

(4) Provide information and other assistance to SBEs to increase their ability to compete

effectively for the award of City contracts.

(5) Take actions to ensure compliance with the provisions of this Program, including, without

limitation, intervening in the selection process, by modifying the criteria used for selecting

selection panelists or contractors to correct any practices that hinder equal business

opportunities for SBEs, MBEs, WBEs, and OBEs.

VI. ENFORCEMENT.

A. CMD shall monitor the Developer’s utilization of SBEs on each project. The Developer shall issue

an exit report for any contract that includes SBE subcontracting participation and/or SBE prime

contract participation as a joint venture partner; CMD shall validate report data. The purpose of

this exit report is to ensure that prime contractors have complied with their commitments to

use SBE subcontractors and SBEs are performing services as set forth in the bid/proposal and

contract documents for the joint ventures.

B. CMD shall investigate potential violations of this Program.

C. Developers, Bidders, contractors, subcontractors and SBE certification-applicants shall provide

to the City any information that the City deems relevant, and shall cooperate in all other

respects with such an investigation. A request for information from a bidder, contractor,

subcontractor or applicant shall identify the records required and the time for response. If the

Developer, bidder, contractor, subcontractor or applicant fails to respond to the request for

information, or otherwise fails to cooperate in the investigation, appropriate sanctions, as

provided in this Program, may be imposed. In an investigation of potential discrimination by a

prime bidder prior to contract award, if the developer and/or bidder fails to respond to the

request for information, or otherwise fails to cooperate in the investigation, The City may

determine breach of the contract/loan terms and may move to impose sanctions.
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D. Conference and Conciliation. In the Director's sole discretion, the Director may attempt to

resolve noncompliance with this Program by any developer, bidder, contractor, subcontractor or

applicant for certification through informal processes, including conference and conciliation.

E. Sanctions. The City, including the Director and MOHCD, as appropriate, may impose any of the

following sanctions on a bidder, contractor, subcontractor or applicant for certification who fails

to comply with this Program, provided that, any violation related to certification must be based

on a finding by the Director:

(1) Reject all bids/proposals;

(2) Declare a developer and/or bid/proposal non-responsive;

(3) Suspend a contract;

(4) Withhold funds;

(5) Assess penalties;

(6) Debar a developer and/or bidder;

(7) Deny certification;

(8) Revoke certification.

F. Appeals. The City Administrator’s Office (CAO), or designee, shall hear appeals challenging any

determination of the Director under this Section. The CAO may sustain, reverse or modify the

Director's findings and sanctions imposed, or take such other action to effectuate the purpose of

this Program. Unless the CAO so orders, an appeal shall not stay the Director's findings and the

imposition of sanctions.

G. The Director shall attempt to resolve any noncompliance through conference and conciliation. .

H. CMD will report all non-compliance to the Mayor’s Office of Housing for reporting to the Mayor

and the Board of Supervisors.

VII. RESPONSIBLITIES OF THE DEVELOPER

A. Responsible for providing CMD all requested information in order for department to (i) provide

requisite technical assistance (ii) set SBE goals, (iii) assess SBE and (iv) conduct any audits and/or

investigations related to compliance/non-compliance with the SBE program.

B. Provide procurement plan to CMD for review/approval as to how it plans to utilize SBE certified

firms during the professional services phase of the project.

C. Responsible for meeting both the SBE participation goal set by CMD for Professional Services

and SBE participation goal set by CMD for Construction. Failure to meet SBE goals shall make the

Developer subject to sanctions noted in previous section.

D. Prime Contracts – Unless otherwise provided in this Program, Developers shall apply a ten

percent (10%) Bid Discount and/or Ratings Bonus’ to any Proposal/Bid from a Certified SBE for
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all contracts estimated to be between $10 Thousand and $10 Million. The Bid Discounts/Ratings

Bonus’ shall apply to each stage of the selection process, including qualifications, proposals and

interviews.

E. Joint Ventures – Unless otherwise provided in the Program, Developers shall apply a Discount

and/or Rating Bonus’ to any Bid from a Certified SBE in the following breakdown: (1) five

percent (5%) to a Joint Venture with SBE prime contractor participation that equals or exceeds

thirty-five percent (35%) but is under forty percent (40%); (2) seven and one-half percent (7.5%)

to a Joint Venture with SBE prime contractor participation that equals or exceeds forty percent

(40%); (3) ten percent (10%) to a SBE prime contractor or a Joint Venture among SBE prime

contractors. The Discounts/Ratings Bonus’ shall apply to each stage of the selection process,

including qualifications, proposals and interviews.

F. The MOHCD and/or Developer shall apply the Joint Venture Bid/ratings Discount only to a Joint

Venture (1) that meets the requirements contained in this Program and (2) when the SBE is an

active partner in the Joint Venture, performs work, manages the job, takes financial risks in

proportion to the required level of participation stated in the bid documents, is responsible for a

clearly defined portion of the work to be performed, and shares proportionately in the

Ownership, Control, management responsibilities, risks, and profits of the Joint Venture. The

portion of the SBE Joint Venture's work shall be set forth in detail separately from the work to

be performed by the non-SBE Joint Venture partner. The SBE Joint Venture's portion of the

Contract must be assigned a commercially reasonable dollar value.

G. Affidavit. Each Bidder, proposer and Contractor shall be required to sign an affidavit declaring

under penalty of perjury its intention to comply fully with the provisions of this Program and

attesting to the truth and accuracy of all information provided regarding such compliance.

H. Additional Requirements and Required Contract Terms. MOHCD shall include in all Contracts

with their Developers and all Contractors shall include in their Contracts with Subcontractors the

following requirements, in addition to other requirements set forth in this Program. For the

purposes of this Subsection, "contractor" includes all Subcontractors.

I. Each Contract shall incorporate this Program by reference, shall require Developers and

Contractors to comply with its provisions in awarding and administering such contracts, and

shall provide that the willful failure of any Developer, Bidder or Contractor to comply with the

requirements of this Program shall be deemed a material breach of contract.

J. Contracts shall provide that in the event that the Director finds that any Developer, Bidder,

Subcontractor or Contractor willfully fails to comply with any of the provisions of this Program,

rules and regulations implementing the Program, or contract provisions pertaining to SBE, MBE,

WBE, or OBE participation, outreach, or non-discrimination, the Developer, Bidder,

Subcontractor or Contractor shall be liable for liquidated damages for each contract in an
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amount equal to the Bidder's or Contractor's net profit on the Contract, ten percent (10%) of the

total amount of the Contract or $1,000, whichever is greatest, as determined by the Director. All

Contracts shall also contain a provision in which the Developer, Bidder, Subcontractor or

Contractor acknowledges and agrees that the liquidated damages assessed shall be payable to

the City upon demand and may be set off against any monies due to the Developer, Bidder,

Subcontractor or Contractor from any Contract with the City.

K. Contracts shall require all contractors to maintain records, including such information requested

by the Director or Commission, necessary for monitoring their compliance with this Program.

Contracts shall require prime contractors to include in any subcontract with a SBE a provision

requiring the subcontractor to maintain the same records. Contracts shall require contractors

and subcontractors to maintain such records for three years following completion of the project

and shall permit the Director, Commission and Controller to inspect and audit such records.

L. Contracts shall require Developers, during the term of the contract/loan agreement, to fulfill the

SBE participation commitments. Willful failure to comply with the level of SBE subcontractor

participation specified in the contract shall be deemed a material breach of contract and/or loan

terms.

M. Contracts shall require prime contractors, whenever amendments, modifications, supplements,

or change orders cumulatively increase the total dollar value of the contract by more than 10

percent, to comply with those provisions of this Program that applied to the original contract

with respect to the amendment, modification, supplement or change order.

N. Contracts shall require prime contractors to submit to the Director for approval all contract

amendments, modifications, supplements, and change orders that cumulatively increase by

more than twenty percent (20%) the total dollar value of all contracts originally valued at the

Threshold amount or more. The Director shall review the proposed amendment, modification,

supplement or change order to correct any contracting practices that exclude any category of

SBEs from new contracting opportunities.

O. Contracts in which subcontracting is used shall prohibit back contracting to the prime contractor

or lower-tier subcontracting for any purpose inconsistent with the provisions of this Program, or

contract provisions pertaining to SBE utilization.

VIII. PROMPT PAYMENT PROVISIONS

A. Prompt payment. The City shall pay Developers and any directly contracted SBEs within thirty

(30) days of the date on which the City receives an invoice for work performed for and accepted

by the City. The Developers are required (as well as prime contracts in which subcontracting is

used) to pay its contractors within three working days after receiving payment from the City

unless the Developer and/or prime contractor notifies the Director in writing within ten (10)

working days prior to receiving payment from the City that there is a bona fide dispute between
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the prime contractor and the subcontractor, in which case the prime contractor may withhold

the disputed amount but shall pay the undisputed amount. The Director may, upon making a

determination that a bona fide dispute exists between the prime contractor and subcontractor,

waive this three-day payment requirement. In making the determination as to whether a bona

fide dispute exists, the Director shall not consider the merits of the dispute. Contracts in which

subcontracting is used shall also require the Developer and/or prime contractor, to file with next

progress payment, an affidavit, under penalty of perjury, that he or she has paid all

subcontractors. The affidavit shall provide the names and address of all subcontractors and the

amount paid to each.

B. MOHCD Contracts/Loan agreements shall require Developers/prime contractors to include in

any subcontract with a SBE, a provision requiring, the developer/prime contractor to

compensate any SBE Subcontractor for damages for breach of contract or liquidated damages

equal to 5% of the subcontract amount, whichever is greater, if the prime contractor willfully

fails to comply with its commitment to use the SBE subcontractor as specified in the Bid unless

the Director and MOHCD both give advance approval to the prime contractor to substitute

subcontractors or otherwise modify the commitments in the Bid documents. This provision shall

also state that it is enforceable in a court of competent jurisdiction.

IX. GOOD FAITH EFFORT REQUIREMENTS

Developer and/or its Prime Consultants/Contractors are required to perform these Good Faith Outreach

steps:

A. Small Disadvantaged Business Enterprise (SBE) Participation Requirement. The Developer

(or its representative) will work in good faith with the CMD to meet/exceed the SBE

participation requirement. Contractors shall satisfy the SBE subcontracting participation

requirement by using SBEs.

B. Contract Size. Where appropriate, The Developer (and/or its representative) will divide the

work in order to encourage maximum SBE participation or, encourage joint venturing. The

Developer will identify specific items of each contract that may be performed by

subcontractors and, if necessary, provide a list of prospective SBEs resources the bidder(s).

C. Advertise. The Developer (or its representatives) will advertise all professional services and

contracting opportunities for at least 30 days in media focused on small businesses including

the Bid and Contract Opportunities website through the City's Office of Contract

Administration (http://mission.sfgov.org/OCABidPublication) and other local and trade

publications, and allowing subcontractors to attend outreach events, pre-bid meetings, and

inviting SBEs to submitting bids to Project Sponsor. Pre-bid/proposal meetings, if held, must

be at least 15 days prior to bid/proposal due date.
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D. Public Solicitation. For all consulting/contracting opportunities, The Developer will ensure

Requests for Qualifications (RFQs) or Requests for Proposals (RFPs) made available to SBEs.

It will follow up initial solicitations of interest by contacting SBEs to determine with certainty

whether they are interested in performing specific items in a project.

E. The Developer (or its representatives) will identify specific items of each contract that may

be performed by subcontractors and, if necessary, provide a list of prospective SBEs

resources the bidder(s).

F. Outreach and Other Assistance. The Developer (or its representatives) will a) provide SBEs

with plans, specifications and requirements for all or part of the project; b) notify SBE trade

associations that disseminate bid and contract information and provide technical assistance

to SBEs. The Developer’s designated representative will work with CMD to conduct outreach

to SBEs for all consulting/contracting opportunities in the applicable trades and services in

order to encourage them to participate on the project.

G. Insurance and Bonding. Recognizing that lines of credit, insurance and bonding are problems

common to small businesses, Contractor project management staff will be available to

explain The Developer’s insurance and bonding requirements, answer questions about

them, and, if possible, suggest governmental or third party avenues of assistance.

H. Focused Meetings. When deficiencies are noted CMD will work with the responsible staff

person to convene a meeting for SBEs focusing on opportunities for particular industries

I. Make contacts with SBEs, associations or development centers, or any agencies, which

disseminate bid and contract information to SBEs

J. Substitution of Subconsultants and Suppliers. The Developer and/or Prime

Consultant/Contractor shall not terminate an SBE subconsultant/subcontractor or supplier

for convenience and then perform the work with its own forces. The Developer must make

good faith efforts to substitute another SBE for an original SBE subconsultant/subcontractor

or supplier when the original SBE subconsultant or supplier is terminated or fails to

complete the work on the contract. The Developer and/or Prime Consultant/Contractor

shall notify CMD in writing of any request to substitute an SBE subconsultant/subcontractor

or supplier and provide CMD with any documentation requested to support the

substitution. CMD must approve the request in writing in order for the substitution to be

valid. The substitution may also have to be approved by MOHCD.

K. Keep track of the date that each response, proposal or bid was received from SBEs, including

the amount bid by and the amount to be paid (if different) to the non-SBE contractor that

was selected. If the bidder/proposer asserts that there were reasons other than the
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respective amounts bid for not awarding the contract to or selecting an SBE, he or she must

be prepared to provide valid reasons(s) for any rejections.

L. Document any other efforts undertaken to encourage participation by SBE.

M. Allow CMD to monitor consultant/contractor selection processes and, when necessary give

suggestions as to how best to maximize SBEs ability to complete and win procurement

opportunities.

N. Incorporation into contract provisions. Developer shall include in prime contracts provisions

that require prospective contractors that will be utilizing subcontractors to follow the above

good faith efforts to subcontract to SBEs.

O. Require all consultants and contractors to utilize the Elations System for tracking SBE

participation

X. REPORTING REQUIREMENTS:

A. Developers are responsible for reporting SBE utilization and providing supporting

documentation/statistical data to MOHCD and CMD quarterly – or as necessary by MOHCD or

CMD. (Quarterly = following San Francisco’s fiscal calendar.) SBE utilization on a project shall be

based upon total contract amounts let by the developer.

B. Developers are required to use the Elations System unless CMD allows for acceptable substitute

tracking mechanism.
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XI. FORMS

Required Forms (For use by Developers when procuring Consultants and/or Contractors)

PROPOSERS ARE WARNED that failure to comply with the requirements for submission of forms,

within the times prescribed, may RESULT IN REJECTION OF THE PROPOSAL, unless a later time is

authorized by CMD. The following forms are included in the RFP:

FORMS SUBMITTED WITH PROPOSAL

SBE Form No. 1 Consultant/Joint Venture Partner and
Subconsultant Participation Spreadsheet

SBE Form No. 2 SBE Consultant/Joint Venture
Partner/Subconsultant Gross Revenue
Declaration

SBE Form No. 3 Small Business Enterprise Acknowledgment
Declaration

SCHEDULE B Joint Venture Participation Form

FORMS SUBMITTED POST AWARD

SBE Form No. 4 Progress Payment Report (Note: T/B used if
Elations or other approved online electronic
monitoring program is unavailable)

SBE Form No. 5 Subconsultant Payment Declaration (Note: T/B
used if Elations or other approved online
electronic monitoring program is unavailable)

SBE Form No. 6 Exit Report and Declaration

Note: The following instructions are included for the convenience of proposers in preparing their

proposals and for consultants to monitor SBE participation appropriately. If there are any conflicts

between these instructions and the provisions elsewhere in the specifications or with federal, state,

or city statutory requirements, the latter will prevail
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FORMS SUBMITTED WITH PROPOSAL:

The following forms must be executed in full and submitted with the proposal package, or as

otherwise specified; if not, the proposal may be rejected. For the purposes of use of the forms,

Contractor and consultant are synonymous

SBE FORM No. 1 - CONSULTANT/JOINT VENTURE AND SUBCONSULTANT PARTICIPATION REPORT

All proposers are required to complete this form and include the names of the SBEs being used, lower-

tier SBEs, as well as non-SBEs and a description of the work they will perform, the services or supplies

which will be provided by each and the dollar value of each SBE transaction. (Reminder: Suppliers will

be credited no more than 60% of subcontract value toward meeting the SBE participation.

This completed form must be submitted with the proposal or the proposal shall be rejected.

SBE FORM No. 2 - SBE CONSULTANT/JOINT VENTURE PARTNER/SUBCONSULTANT – GROSS REVENUE

DECLARATION

An SBE consultant/joint venture partner and listed SBE subconsultants or suppliers, including lower

tier subconsultants or suppliers, must complete this form AND submit listed firm’s current SBE

certification. The prime shall collect the completed forms and submit them with its proposal on the

proposal due date. The SBE consultant and listed SBE subconsultants or suppliers will need to submit

this form declaring, under penalty of perjury, that their total average gross revenues for the past three

years are equal to or below the applicable income thresholds for the specific category of the contract.

SBE FORM No. 3 - SMALL BUSINESS ENTERPRISE ACKNOWLEDGEMENT DECLARATION (to be submitted

by each listed SBE consultant)

Every listed SBE subconsultant or supplier, including lower tier subconsultants, must submit the

completed declarations to the proposers. The proposers shall submit the completed declarations to

CMD with the proposal unless an extension of time is granted by CMD.

Schedule B Joint Venture Participation Form (If applicable)

Joint Ventures formed at either the prime consultant level or subconsultant level must submit a Joint

Venture Participation Form (Schedule B) plus a joint venture agreement. To obtain this form, please

contact CMD.
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FORMS SUBMITTED AT POST AWARD

SBE FORM NO. 4 - PROGRESS PAYMENT REPORT (Note: T/B used if Elations or other approved online

electronic monitoring program is unavailable)

This form shall be completed by Consultant, including each joint venture partner, if applicable, and

submitted to the Project Manager (copy to CMD) with its monthly progress payment applications

after award of Contract. Consultants must provide complete information and documentation on SBE

FORM No. 4 for the immediately preceding period for SBE joint venture partners and all

subconsultants that are utilized on the Contract.

SBE FORM No. 5 - SUBCONSULTANT PAYMENT DECLARATION (Note: T/B used if Elations or other

approved online electronic monitoring program is unavailable)

Consultant shall complete SBE FORM No. 5 and submit it to MOHCD Project Manager(copy to CMD)

with its next progress payment request to document the prime’s compliance with prompt payment

requirements: This form shall provide evidence that the Consultant has complied with the prompt

payment provisions of the Contract.

SBE FORM No. 6 - EXIT REPORT AND DECLARATION

Consultant, including all joint venture partners, if any, shall complete SBE FORM No. 6 and submit it to

the Project Manager (copy to CMD) with its final progress payment application. Consultant must

provide complete and accurate information on SBE FORM No. 6 and have it executed by all SBE joint

venture partners and all subconsultants.
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SBE Form 1 Consultant/Joint Venture Partner and Subconsultant Participation Spreadsheet (Note embedded Excel Spreadsheet)

PROJECT NAME:

PRIME CONSULTANT/ARCHITECT:

TOTAL DESIGN COST:

Prime/Subconsultant 2nd or 3rd Tier Subconsultants Certif ication Scope Work Consultant Amount

Amount %

TOTAL AMOUNT

Note: If applicable, please identify each 2nd tier

If applicable, please identify each 3rd tier

$ - $ - #DIV/0!

SBE Portion
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SBE FORM No. 2 - SBE CONSULTANT/JV PARTNER/SUBCONSULTANT – GROSS REVENUE DECLARATION

To be completed by SBE Consultant/Joint Venture Partner/Subconsultant

An SBE consultant and every listed SBE subconsultant or supplier, including lower tier subconsultants,
must submit the completed declarations to the Prime Consultant. The Prime Consultant shall submit
completed declarations with its proposal to the Contract Monitoring Division. In order to be counted
towards the SBE goal, the SBE must declare, under penalty of perjury, that its total average gross
revenues for the past three years are equal to or below the income threshold for the specific category of
the contract.

Project Title:

SECTION I

Name: Vendor Number: _________________________

Address:

Phone: Type of Consultant's License(s): Federal I.D. No.: __________

SECTION II

(Check Ownership and Certification Type check all that apply)

□ Sole Proprietor    □ DBE (Issued by Calif. Unified Certification Prog.)

□ Partnership    □ SBE (Issued by Calif. Dept. of General Services)

□ Corporation, s-Corp, LLC  □ LBE (Issued by SF General Services Agency)

□ Verified as SBE-Eligible by the Contract 
Monitoring Division (Confirmation attached)

Income Thresholds For Certain Types of Contracts Please circle the total average gross revenue for the
past 3 years equal to or below the following category thresholds:

Industry
Certification Size Standards

Economic Size Standards

SBE

General Construction (A & B Class) $20M

Specialty Contractors (C & D License) $10M

Professional Services (incl. A/Es) $2.5M

Good Materials Suppliers, General
Services

$10M

Trucking $3.5M

Note: CMD reserves that right to request additional documentation as necessary to validate
certification status meets this programs requirements.
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DECLARATION

The undersigned declares under penalty of perjury under the laws of the State of California that
its total average gross revenues for the past three years are equal to or below the income
threshold for the category checked above.

Signature Date

Name of Firm (print) Name and Title (print)

Address

Phone Number Email

END OF FORM
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SBE FORM 3 - SMALL BUSINESS ENTERPRISE ACKNOWLEDGMENT DECLARATION

This affidavit is to be completed by each SBE subconsultant/contractor or supplier (including lower tier SBEs) and shall be
submitted by the Developer’s Prime Consultant/Contractor to validate initial LBE participation. Subcontractor may attach
additional sheets if more space is needed to provide complete information.

Project Number: Project Name:

Name of Prime:

Name of SBE Sub or Supplier:

License #: Scope of work:

1. verify that bid to

Name of SBE Owner/Representative SBE Firm

the above referenced Bidder for subcontracting work in the amount of $ and have

been offered a subcontract in that amount.

2. Please list major vendors/suppliers of goods/services for this project – if applicable:

Name Phone Product(s) $ Amount

$

$

$

3. Please describe scope(s) of work:

4. Check one:

We will NOT subcontract out ANY portion of our work to another subconsultant/contractor.

We WILL subcontract out % of our
work to:

Firm

in the amount of $ . This business is: SBE Certified Not SBE Certified.

5. I have enclosed a copy of my Firm’s Proposal/Bid Quotation.

I declare, under penalty of perjury, that the above information is true and correct and that our firm is a bona fide, certified BBE
as defined under this SBE Program.

SBE Owner/Authorized Representative (Signature) Date

Name and Title (Print) Phone
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Schedule B – Joint Venture Participation Form

This form must be submitted ONLY if the proposer is requesting a Joint Venture partnership with a

SBE firm for the rating bonus. The Joint Venture partners must submit a joint venture agreement and

management plan with the proposal. All work must be accounted for including subconsulting work.

SECTION 1: GENERAL INFORMATION

1. Name of Contract or Project:

2. Name of all JV partners: (Check SBE if applicable)

Name of JV Partners SBE (Y/N)

3. Attach a copy of Joint Venture Agreement and Management plans.

4. The management plan must include the following information:

Describe in detail how decisions will be made for work distribution and compliance of SBE Joint

Venture participation.

a. Provide each Joint Venture partner’s specific duties and responsibilities (include

organizational chart)

b. Identify the Location of Joint Venture Office.

c. Provide in detail how decision will be made for work distribution to SBE subconsultants

and/or vendors.

d. Submit copies of bank signature cards with authorized names, titles, and address/city of the

bank(required after award of contract.)

5. Calculation of the Rating Bonus.

a. Step 1. Calculate total JV partner tasks = (Total Contract tasks – Total subconsulting work)

b. Step 2. Calculate SBE JV Partner tasks

Description of JV partner Scopes of
Work (Specific details of work)

JV Partners’
Work as a %
of the total
project

% of Task by
Non-LBE JV
Partner

% of Task by
SBE JV
Partner
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c. Step 3. Calculate SBE JV Partner as a percentage of total JV work for applicable rating

bonus = (Total SBE JV Partner %) ÷ (Total JV %)

JOINT VENTURE PARTNERS MUST SIGN THIS FORM

Owner/Authorized Representative Owner/Authorized Representative

Name of Firm Name of Firm

Telephone/Email Address Telephone/Email Address
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To be completed by contractor and submitted to the Contract Aw arding Authority w ith its monthly progresss payment request.

TRANSMITTAL

To: Copy:

From: Date:

Section 1.Fill in all the blanks

Project Number: Project Name:

Reporting Period From: To: Progress Payment No:

The information submitted on Sections 1 and 2 of this form must be cumulative for the entire contract as opposed to individual task

orders. Addtionally, the information submitted on Sections 1 and 2 of this form must be accurate for the progess payment period

immediately preceding that of the current payment application attached herew ith.

1. Amount of Prime Contract:

2. Amount of Change Orders, Amendments, and Modifications to Date:

3. Total Contract to Date including Change Orders, Amendments and Modifications (Line 1 + Line 2)

4. Gross Amount Invoiced this submittal period:

5. All Previous Gross Amounts Progress Payments Requested to Date (Line 4 + Line 5):

6. Total Gross Amounts of Progress Payments Requested to Date (Line 4 + Line 5) :

7. Percent Complete (Line 6 ÷ Line 3) :

Telephone Number Email

Contractor / Authorized Representative (Signature)

Name and Title (Print)

Firm Name

Contractor Must Sign This Form

SBE Form 4 - Progress Payment Report

Developer/MOHCD Project Manager Contract Compliance Officer
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Name of Firm List Contractor

and all suncontractors,

(including lower tier

subcontractors and Suppliers.)

Indicate if the firm is an SBE

S
er

v
ic

e
Pe

rf
o

rm
e

d

A
m

ou
nt

o
f

C
on

tr
ac

t
o

r

P
ur

ch
a

se
O

rd
er

at
T

im
e

of
A

w
ar

d

A
m

o
un

t
of

Ch
an

g
e

O
rd

er
s/

M
od

if
ic

a
ti

o
ns

to

D
at

e

T
ot

a
lA

m
o

un
t

of
Co

n
tr

a
ct

or
Pu

rc
h

as
e

O
rd

e
r

to
D

a
te

+
/-

Ch
a

ng
e

O
rd

e
rs

/M
o

di
fi

ca
ti

on
s

(C
+

D
)

o
r

(C
-

D
)

A
m

ou
nt

In
v

oi
ce

d
th

is

R
ep

or
ti

ng
Pe

ri
o

d

A
m

o
un

t
In

v
oi

ce
d

to
D

a
te

,

in
cl

ud
in

g
A

m
ou

n
t

In
v

oi
ce

d
th

is
R

e
po

rt
in

g

Pe
ri

od
(F

)

Pe
rc

e
nt

C
om

pl
e

te
d

to

D
at

e
(G

÷E
)

$ - #DIV/0!

$ - #DIV/0!

$ - #DIV/0!

$ - #DIV/0!

$ - #DIV/0!

$ - #DIV/0!

$ - #DIV/0!

$ - #DIV/0!

$ - #DIV/0!

$ - #DIV/0!
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$ - #DIV/0!

$ - #DIV/0!

$ - #DIV/0!

SBE Sub-Totals

CONTRACT TOTALS #VALUE! #VALUE! #VALUE! #VALUE! #VALUE! #VALUE!

SBE Form 4 - Progress Payment Report (2nd Page)
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SBE FORM No. 5 SUBCONSULTANT PAYMENT DECLARATION

To be completed and submitted by the Prime Consultant/Contractors, including all joint venture partners, if
any, and submitted to the MOHCD and Contract Monitoring Division with next progress payment form to
document actual payment to subconsultants/contractors. Payments to subconsultant/contractor shall be
made no later than 3 working days following receipt of progress payment from Prime and/or higher tier
sub. (Note: T/B used if Elations or other approved online electronic monitoring program is unavailable)

TRANSMITTAL TO: Contract Monitoring Division COPY TO: Project Manager

From: Prime Consultant: ________ Date Transmitted: _______________

Provide the following information for each progress payment received from CMD. Use additional sheets to
include complete payment information for all subconsultants and vendors utilized on this Contract including
each joint venture partner. Failure to submit all required information may lead to partial withholding of
progress payment.

Project No.: __________________ Project Title: _____________________________________

Housing Developer: XXXXXXXXX

Progress Payment No.: ___________ Period Ending:

Amount Received: $_______________ Date: ____________ Warrant/Check No.: ___________

Prime JV/Subconsultant/
Vendor Name

Amount
Paid

Payment Date Check Number

I/We declare under penalty of perjury under the laws of the State of California that the above information is
complete, and that the tabulated amounts paid to date are accurate and correct.

Prime Consultant, including each joint venture partner, must sign this form.

_____________________________________ ______________________________________
Owner/Authorized Representative (Signature) Owner/Authorized Representative (Signature)

_____________________________________ ______________________________________
Name & Title (Print) Name & Title (Print)

_____________________________________ ______________________________________
Firm Name Date Firm Name Date

_____________________________________ ______________________________________
Telephone Email Telephone Email
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SBE FORM 6 - CONSULTANT EXIT REPORT AND DECLARATION

To be completed by Consultant, including all joint venture partners if any, with its final progress payment
application (transmit and copy to all of the following.)

TRANSMITTAL TO: Project Manager Copy To: Contract Monitoring Division

From: Consultant: Date Transmitted:

Project Number: Project Name:

SECTION 1. Please check this box if there are no SBE subconsultant/contractors/suppliers for this contract:
Reporting
Date:

Contract Name:

Name of SBE:
Portion of Work
(Trade):

Original SBE Contract Amount: $

Change Orders, Amendments, Modifications: $

Final SBE Contract Amount: $

Amount of Progress Payments Paid to Date: $

Amount Owing including all Change Orders, Amendments and
Modifications

$

Explanation by contractor if the final contract amount for this SBE is less than the original contract amount:

SECTION 2. Please check one:
I did NOT subcontract out ANY portion of our work to another subcontractor.
I DID subcontract out our work to:

Name of Firm: Amount Subcontracted: $

Name of Firm: Amount Subcontracted: $

_____________________________________ ______________________________________
Owner/Authorized Representative (Signature) Owner/Authorized Representative (Signature)

_____________________________________ ______________________________________
Name & Title (Print) Name & Title (Print)

_____________________________________ ______________________________________
Firm Name Date Firm Name Date

_____________________________________ ______________________________________
Telephone Email Telephone Email
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CHAPTER 12B

NONDISCRIMINATION  IN  CONTRACTS

Sec. 12B.1. All Contracts and Property Contracts to Include Nondiscrimination Provisions;
Definitions.

Sec. 12B.2. Nondiscrimination Provisions.
Sec. 12B.3. Human Rights Commission Empowered.
Sec. 12B.4. Nondiscrimination Guidelines.
Sec. 12B.5. Chapter Applies Only to Discriminatory Employment Practices.
Sec. 12B.5-1. Nonapplicability, Exceptions and Waivers.
Sec. 12B.6. Severability.

SEC. 12B.1.  ALL CONTRACTS AND PROPERTY CONTRACTS TO INCLUDE
NONDISCRIMINATION PROVISIONS; DEFINITIONS.

(a) All contracting agencies of the City, or any department thereof, acting for or on behalf
of the City and County, shall include in all contracts and property contracts hereinafter executed or
amended in any manner or as to any portion thereof, a provision obligating the contractor not to
discriminate on the basis of the fact or perception of a person’s race, color, creed, religion, national
origin, ancestry, age, sex, sexual orientation, gender identity, domestic partner status, marital status,
disability or Acquired Immune Deficiency Syndrome or HIV status (AIDS/HIV status), weight, height,
association with members of classes protected under this chapter or in retaliation for opposition to any
practices forbidden under this chapter against any employee of, any City employee working with, or
applicant for employment with such contractor and shall require such contractor to include a similar
provision in all subcontracts executed or amended thereunder.

(b) No contracting agency of the City, or any department thereof, acting for or on behalf of
the City and County, shall execute or amend any contract or property contract with any contractor that
discriminates in the provision of bereavement leave, family medical leave, health benefits, membership
or membership discounts, moving expenses, pension and retirement benefits or travel benefits as well
as any benefits other than bereavement leave, family medical leave, health benefits, membership or
membership discounts, moving expenses, pension and retirement benefits or travel benefits between
employees with domestic partners and employees with spouses, and/or between the domestic partners
and spouses of such employees, where the domestic partnership has been registered with a
governmental entity pursuant to State or local law authorizing such registration, subject to the following
conditions. In the event that the contractor’s actual cost of providing a certain benefit for the domestic
partner of an employee exceeds that of providing it for the spouse of an employee, or the contractor’s
actual cost of providing a certain benefit for the spouse of an employee exceeds that of providing it for
the domestic partner of an employee, the contractor shall not be deemed to discriminate in the provision
of benefits if the contractor  conditions providing such benefit upon the employee agreeing to pay the
excess costs.  In addition, in the event a contractor is unable to provide a certain benefit, despite taking
reasonable measures to do so, the contractor shall not be deemed to discriminate in the provision of
benefits if the contractor provides the employee with a cash equivalent.
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(c) Definitions. As used in this Chapter the following words and phrases shall have the
meanings indicated herein:

“Age”  shall mean the age of any employee or applicant for employment who has attained the
age of 40 years and has not attained the age of 65 years.  For the purposes of this Chapter,
discrimination because of age shall mean dismissal from employment of, or refusal to employ or rehire
any person because of his or her age, if such person has attained the age of 40 years and has not attained
the age of 65 years, if the person is physically able and mentally competent to perform the services
required.  Age limitations of apprenticeship programs in which the State or its political subdivisions
participate shall not be considered discriminatory within the meaning of this Chapter.

“Amend” shall mean to substantively change the terms of a pre-existing contract, and shall not
include amendments to decrease the scope of work or the amount to be paid under a contract. 
Construction change orders shall not be construed as contract amendments for the purposes of this
Chapter.

“City” shall mean the City and County of San Francisco.
“Commission” shall mean the Human Rights Commission of the City and County of San

Francisco.
“Contract” shall mean an agreement for public works or improvements to be performed, or for

goods or services to be purchased or grants to be provided, at the expense of the City and County or to
be paid out of moneys deposited in the treasury or out of trust moneys under the control or collected by
the City and County, and does not include property contracts, agreements entered into after June 1,
1997 pursuant to settlement of legal proceedings, contracts for urgent litigation expenses, or contracts
for a cumulative amount of $5,000 or less per vendor in each fiscal year.

“Contractor” means any person or persons, firm, partnership, corporation, or combination
thereof, who enters into a contract or property contract with a department head or officer empowered by
law to enter into contracts or property contracts on the part of the City and County.

“Director” shall mean the Director of the Human Rights Commission.
“Disability” shall mean a physical or mental impairment which substantially limits one or more

major life activities, or a record of such an impairment.
“Domestic partner” shall mean any person who has a currently registered domestic partnership

with a governmental body pursuant to state or local law authorizing such registration.
“Gender identity” shall mean a person's various individual attributes as they are understood to

be masculine and/or feminine.
“Property contract” shall mean a written agreement for the exclusive use or occupancy of real

property for a term exceeding 29 days in any calendar year, whether by singular or cumulative
instrument, (i) for the operation or use by others of real property owned or controlled by the City for the
operation of a business, social, or other establishment or organization, including leases, concessions,
franchises and easements, or (ii) for the City’s use or occupancy of real property owned by others,
including leases, concessions, franchises and easements.  For the purposes of this Chapter, “exclusive
use” means the right to use or occupy real property to the exclusion of others, other than the rights
reserved by the fee owner.  “Property contract” shall not include a revocable at-will use or
encroachment permit for the use of or encroachment on City property regardless of the ultimate
duration of such permit, except that “property contract” shall include such permits granted to a private
entity for the use of City property for the purpose of a for-profit activity.  “Property contract” shall also
not include street excavation, street construction or street use permits, agreements for the use of City
right-of-way where a contracting utility has the power of eminent domain, or agreements governing the
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use of City property which constitutes a public forum for activities that are primarily for the purpose of
espousing or advocating causes or ideas and that are generally recognized as protected by the First
Amendment to the U.S. Constitution, or which are primarily recreational in nature.

“Qualified disabled employee” shall mean a person able to perform the essential functions of a
job with reasonable accommodation.

“Sex” shall mean the character of being male or female.
“Sexual orientation” shall mean the status of being lesbian, gay, bisexual or heterosexual.
“Subcontract” shall mean an agreement to (i) provide goods and/or services, including

construction labor, materials or equipment, to a contractor, if such goods or services are procured or
used in the fulfillment of the contractor’s obligations arising from a contract with the City, or (ii) to
transfer the right to occupy or use all or a portion of a real property interest subject to a property
contract to a subcontractor and pursuant to which the contractor remains obligated under the property
contract.

“Subcontractor” means any person or persons, firm, partnership, corporation or any
combination thereof, who enters into a subcontract with  a contractor.  Such term shall include any
person or entity who enters into an agreement with any subcontractor for the performance of 10 percent
or more of any subcontract.

(d) The requirements of this Chapter shall apply to (i) any of a contractor’s operations
within San Francisco; (ii) a contractor’s operations on real property outside of San Francisco owned by
the City or which the City has a right to occupy if the contractor's presence at that location is connected
to a contract or property contract with the City; (iii) where the work is being performed by a contractor
for the City within the United States; and (iv) any of a contractor’s operations elsewhere within the
United States.

SEC. 12B.2.  NONDISCRIMINATION PROVISIONS.  Every contract and property
contract for or on behalf of the City shall incorporate by reference and require the contractor to comply
with the provisions of Section 12B.2.  In addition, all contractors must incorporate by reference in all
subcontracts and require subcontractors to comply with the requirements set forth in Sections 12B.2(a)
and 12B.2(c) through 12B.2(k), and failure to do so shall constitute a material breach of contract.

In the performance of a contract the contractor agrees as follows:
(a) The contractor or subcontractor will not discriminate against any employee, City and

County employee working with such contractor or subcontractor, or applicant for employment with
such contractor or subcontractor on the basis of the fact or perception of that person’s race, color,
religion, ancestry, national origin, age, sex, sexual orientation, gender identity, domestic partner status,
marital status, disability or AIDS/HIV status, weight, height, or association with members of classes
protected under this chapter or in retaliation for opposition to any practices forbidden under this
chapter.  Discrimination on the basis of sex includes sexual harassment as defined in Section 16.9-25(b)
of this Code.  The contractor or subcontractor will take action to ensure that applicants are employed,
and that employees are treated equally during employment, without regard to the fact or perception of
their race, color, creed, religion, ancestry, national origin, age, sex, sexual orientation, gender identity,
domestic partner status, marital status, disability, weight, height, or AIDS/HIV status.  Such action shall
include, but not be limited to, the following:  Employment, upgrading, demotion or transfer;
recruitment or recruitment advertising; layoff or termination; rate of pay or other forms of
compensation; and selection for training, including apprenticeship.  Nothing in this Chapter shall
require or prohibit the establishment of new classifications of employees in any given craft.  The
provisions of this Section with respect to age shall not apply to (l) termination of employment because
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of the terms or conditions of any bona fide retirement or pension plan, (2) operations of the terms or
conditions of any bona fide retirement or pension plan which has the effect of a minimum service
requirement, and (3) operation of the terms or conditions of any bona fide group or insurance plan.  The
contractor or subcontractor agrees to post in conspicuous places, available to employees and applicants
for employment, notices in such form and content as shall be furnished or approved by the awarding
authority setting forth the provisions of this Section.

(b) The prime contractor shall state that the prime contractor does not, and will not during
the term of the contract discriminate in the provision of bereavement leave, family medical leave,
health benefits, membership or membership discounts, moving expenses, pension and retirement
benefits or travel benefits as well as any benefits other than bereavement leave, family medical leave,
health benefits, membership or membership discounts, moving expenses, pension and retirement
benefits or travel benefits between employees with domestic partners and employees with spouses,
and/or between the domestic partners and spouses of such employees, where the domestic partnership
has been registered with a governmental entity pursuant to State or local law authorizing such
registration, subject to the following conditions. In the event that the contractor’s actual cost of
providing a certain benefit for the domestic partner of an employee exceeds that of providing it for the
spouse of an employee, or the contractor’s actual cost of providing a certain benefit for the spouse of an
employee exceeds that of providing it for the domestic partner of an employee, the contractor shall not
be deemed to discriminate in the provision of benefits if the contractor conditions providing such
benefit upon the employee agreeing to pay the excess costs. In addition, in the event a contractor is
unable to provide a certain benefit, despite taking reasonable measures to do so, the contractor shall not
be deemed to discriminate in the provision of benefits if the contractor provides the employee with a
cash equivalent.  The Director shall be the final arbiter of a contractor’s or property contractor’s
compliance or substantial compliance with this Chapter and the Director’s determination shall not be
appealable to the Commission.  Contractors shall treat as confidential to the maximum extent allowed
by law or the requirements of contractor’s insurance provider any request by an employee or applicant
for employment for domestic partner or spousal benefits or any documentation of eligibility for
domestic partner or spousal benefits submitted by an employee or applicant for employment.

In adopting this Section 12B.2(b), the intent of the Board of Supervisors is to equalize to the
maximum extent legally permitted  the total compensation between similarly situated employees
with spouses and employees with domestic partners.

In particular, consistent with the severability clause set forth in Section 12B.6 below, the
Board of Supervisors intends that if a court or agency of competent jurisdiction finds that a State or
federal law, rule or regulation invalidates (1) the application of this Section to any business, person,
type of compensation or benefit, or location; or (2) any other requirement of this Section, then the
court or agency should sever the invalid clause and leave in effect the remainder of this Section.

(c) The contractor or subcontractor shall provide reasonable accommodation for qualified
disabled applicants for employment and for qualified disabled employees.  Said contractor or
subcontractor need not provide reasonable accommodation if such would present an undue hardship. 
An undue hardship may include but not be limited to more than a de minimus cost, violation of the
seniority rights of other co-workers as established by a bona fide seniority system, or a health or safety
risk to the employee or co-employees. The burden of establishing an undue hardship rests on the
employer.

(d) The contractor or subcontractor will in all solicitations or advertisements for employees
placed by or on his or her behalf, state that qualified applicants will receive consideration for
employment without regard to the fact or perception of their race, creed, religion, color, ancestry,
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national origin, age, sex, sexual orientation, gender identity, domestic partner status, marital status,
disability, weight, height or AIDS/HIV status.

(e) The contractor or subcontractor will send to each labor union or representative of
workers with which he or she has a collective bargaining agreement or other agreement or
understanding, a notice, in such form and content as shall be furnished or approved by the awarding
authority, advising the said labor union or workers' representative of the contractor's or subcontractor's
commitments under this Section, and shall post copies of the notice in conspicuous places available to
employees and applicants for employment.

(f) The contractor or subcontractor will permit access to its records of employment,
employment advertisements, application forms, and other pertinent data and records by the
Commission, the City’s awarding authority or the Fair Employment and Housing Commission, for the
purposes of investigation to ascertain compliance with the nondiscrimination provisions of this Chapter,
and upon request shall provide evidence that the contractor has complied or will comply with the
nondiscrimination provisions of this Chapter.

(g) A contractor or subcontractor shall be deemed to have breached the nondiscrimination
provisions of this Chapter upon:

(1) A finding by the Director or such other official who may be designated by the
Commission, that the contractor or subcontractor has willfully violated such nondiscrimination
provisions; or

(2) A finding by the California Fair Employment and Housing Commission that a
contractor or subcontractor has violated any provision of the California Fair Employment and Housing
Act or the nondiscrimination provisions of this Chapter, provided that the California Fair Employment
and Housing Commission has issued a final order pursuant to Section 12970 of the Government Code,
or has obtained a judgment and order enforcing the final order pursuant to Section 12973 of the
Government Code; provided further, that for the purposes of these provisions, an order or injunction
shall not be considered final during the period within which (1) appeal may be taken, or (2) the same
has been stayed by order of court, or (3) further proceedings for vacation, reversal or modification are in
progress before a competent administrative or judicial tribunal.

(3) Upon such finding by the Director or other official designated by the Commission, or
the California Fair Employment and Housing Commission, the awarding authority shall notify the
contractor or subcontractor that unless the contractor or subcontractor demonstrates to the satisfaction
of the Director or other official designated by the Commission, within such reasonable period as the 
Commission shall determine, that the violation has been corrected, action will be taken as set forth in
Subparagraphs (h) and (i) hereof.

(4) The Commission shall, within 10 days of the date of issuance of any finding by the
Director or other official designated by the Commission for the enforcement of this Chapter, mail to
any person or persons affected by said finding, a copy of said finding, together with written notice of
the right to appeal such finding.  Notice of appeal must be filed in writing with the Chairperson of the
Commission within 20 days of the date of mailing said copy and notice.

(5) For purpose of appeal proceedings under this Section, a quorum shall consist of eight
members of the Commission. The vote of the majority of the full Commission shall be necessary to
affirm, reverse or modify such decisions, order or other action rendered hereunder.  Should a member
of the Commission be designated under Section 12B.2(g)(1) of this Chapter, that Commissioner may
not participate in an appeal under this Section except as a witness.
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(6) The presiding officer of the Commission shall have the power to administer oaths to
witnesses in appeals before the Commission under this Section. In the event that any person shall fail or
refuse to appear as a witness in any such proceeding after being requested to do so, and if it shall appear
to the Commission that his or her testimony, or books, records, documents or other things under his or
her control are material and relevant as evidence in the matter under consideration by the Commission
in the proceeding, the presiding officer of the Commission may subpoena such person, requiring his or
her presence at the proceeding, and requiring him or her to bring such books, records, documents or
other things under his or her control.

(7) All appeals to the Commission shall be open to the public.  Records and minutes shall
be kept of such proceedings and shall be open to public inspection.  Upon reaching a decision in any
appeal, the Commission shall give written notice thereof to the Director or other official designated by
the Commission, and the appellant or appellants.  The decision of the Commission shall be final unless
within 15 days of the filing and service of written notice thereof appropriate legal proceedings are filed
in a court of competent jurisdiction by any party to the contract, property contract or subcontract.

(8) If any contractor or subcontractor shall fail to appear at an appeal proceeding of the
Commission after having been given written notice to appear, such failure to appear shall be grounds
for termination of the contract, property contract or subcontract and such contractor or subcontractor
shall be deemed to have forfeited all rights, benefits and privileges thereunder.

(9) The Commission shall promulgate rules and regulations for the implementation of the
nondiscrimination provisions of this Chapter.

(h) The awarding authority may deduct from the amount payable to the contractor or
subcontractor by the City under any contract or property contract subject to this Chapter, or may impose
upon the contractor or subcontractor, a penalty of $50 for each person for each calendar day during
which such person was discriminated against in violation of the provisions of this Chapter.  In addition
to any other penalties provided for the violation of the nondiscrimination provisions of this Chapter or
for the failure of any contractor or subcontractor to abide by the rules and regulations  of the
Commission, the contract, property contract or subcontract may be terminated or suspended, in whole
or in part, by the awarding authority upon the basis of a finding as set forth in Section 12B.2(g) that the
contractor has discriminated contrary to the provisions of this Chapter, and all moneys due or to
become due hereunder may be forfeited to, and retained by, the City.

(i) A breach of the nondiscrimination provisions in the performance of a contract, property
contract or subcontract shall be deemed by the City to be material breach of contract and the basis for
determination by the awarding authority that the contractor or subcontractor is an irresponsible bidder
as to all future contracts or property contracts for which such contractor or subcontractor may submit
bids. Such contractor or subcontractor shall not for a period of up to two years thereafter, or until it
shall establish and carry out a program in conformity with the nondiscrimination provisions of this
Chapter, be allowed to act as a contractor or subcontractor under any contract or property contract.

(j) Nothing contained in this Chapter shall be construed in any manner so as to prevent the
City from pursuing any other remedies that may be available at law, equity or under any contract or
property contract.

(k) The contractor or subcontractor will meet the following standards for compliance:
(1) If the contractor or subcontractor has been held to be an irresponsible bidder under

Section 12B.2(i) hereof, the contractor or subcontractor shall furnish evidence that it has established
and is carrying out a program in conformity with the nondiscrimination provisions of this Chapter.
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(2) The contractor or subcontractor may be required to file with the Commission a basic
compliance report, which may be a copy of the federal EEO-1, or a more detailed report as determined
by the Commission.  Willful false statements made in such reports shall be punishable as provided by
law.  No contractor or subcontractor shall be held in noncompliance for not filing such a report with the
Commission unless it has been specifically required to do so in writing by the Commission.

(3) Personally, or through its representatives, the contractor or subcontractor shall, through
negotiations with the unions with whom it has collective bargaining or other agreements requiring the
contractor or subcontractor to obtain or clear its employees through the union, or when the contractor or
subcontractor otherwise uses a union as an employment resource, attempt to develop an agreement
which will:

(A) Define and outline responsibilities for nondiscrimination in hiring, referral, upgrading
and training;

(B) Otherwise implement a nondiscrimination program in terms of the unions' specific
areas of skill and geography, such as an apprenticeship program, to the end that minority workers will
be available and given an equal opportunity for employment.

(4) The contractor or subcontractor shall notify the awarding authority of opposition to the
nondiscrimination provisions of a contract by individuals, firms or organizations during the term of  the
contract.

SEC. 12B.3.   HUMAN RIGHTS COMMISSION EMPOWERED.  The San Francisco
Human Rights Commission, its presiding officer and its director are hereby granted the power to do all
acts and exercise all powers referred to in Section 12B.2 hereof.

SEC. 12B.4.   NONDISCRIMINATION GUIDELINES.  The following nondiscrimination
guidelines shall apply to all contracts and property contracts subject to this Chapter.

In order to be eligible to submit a bid or proposal or to have a bid or proposal considered by the
awarding authority, the prospective contractor shall agree to abide by a nondiscrimination program
which conforms to the requirements of the Commission.

The Commission may also require contractors and subcontractors to take part in a pre-bid or
pre-award conference in order to develop, improve or implement a qualifying nondiscrimination
program.

(a) Nondiscrimination programs developed pursuant to this Section shall be effective for a
period of 12 months from the date of approval by the Commission.  Contractors or subcontractors who
are members in good standing of a trade association which has negotiated a nondiscrimination program
with the Commission may make this association program their commitment for the specific contract or
property contract upon approval of the Commission without the process of a separate pre-bid or pre-
award conference.  Such an association agreement shall be effective for a period of 12 months from the
date of approval by the Commission. Trade associations shall provide the Commission with a list of
members in good standing in such association.  The Commission shall annually supply contracting
agencies of the City and County with a list of contractors and subcontractors who have developed
approved nondiscrimination programs.

(b) The awarding authority shall be responsible for notifying all prospective bidders or
proposers of the requirements of this Section and, when requested by the Commission, for notifying the
Commission of each contract or property contract which is being proposed to be put to public bid.
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(c) The proposed nondiscrimination program described by this Section, and the pre-bid or
pre-award conference which may be required by the Commission, shall, without limitation as to the
subject or nature of employment activity, be concerned with such employment practices as:

(1) Apprenticeship where approved programs are functioning, and other on-the-job training
for nonapprenticeable occupations;

(2) Classroom preparation for the job when not apprenticeable;
(3) Pre-apprenticeship education and preparation;
(4) Upgrading training and opportunities;
(5) Encouraging the use of contractors and subcontractors of all ethnic groups, provided,

however, that any contract or property contract subject to this Chapter shall require the contractor or
subcontractor to provide not less than the prevailing wage, working conditions, and practices generally
observed in private industries in the City for such work; and

(6) The entry of qualified minority journeypersons into the industry.
(d) Nondiscrimination agreements resulting from the proposed nondiscrimination programs

or the pre-bid or pre-award conferences shall not be confidential and may be publicized by the
Commission at its discretion.  In addition, the Commission may report to the Board of Supervisors,
either on request of the Board or on its own initiative, on the progress or the problems which attend the
implementation of these agreements or any other aspect of enforcement of this Chapter.

(e) Any job training or education program using the funds, facilities, or staff of the City
which, in the judgment of the Board of Supervisors or the Commission, can make a contribution to the
implementation of this Chapter shall submit reports to the Commission as requested and shall be
required to cooperate with the contractors, subcontractors and unions and with the Commission for the
effectuation of the nondiscrimination programs developed under this Chapter.

SEC. 12B.5.   CHAPTER APPLIES ONLY TO DISCRIMINATORY EMPLOYMENT
PRACTICES.  (a)  This Chapter shall not confer upon the City and County of San Francisco or any
agency, board or commission thereof any power not otherwise provided by law to determine the
legality of any existing collective bargaining agreement and shall have application only to
discriminatory employment practices by contractors or subcontractors engaged in the performance of
City and County contracts or property contracts.

(b) The Board of Supervisors shall appropriate such funds from the General Fund of the
City, subject to budgetary and fiscal provisions of the Charter, as it may deem necessary for the
enforcement of this Chapter.

SEC. 12B.5-1. NONAPPLICABILITY, EXCEPTIONS AND WAIVERS.  (a) The Director
shall waive the requirements of this Chapter under the following circumstances:

(1) Whenever the Director finds, upon the advice of the awarding authority, that there is
only one prospective contractor willing to enter into a property contract with the City for use of City
property on the terms and conditions established by the City, or that the needed goods, services,
construction services for a public work or improvement, or interest in or right to use real property are
available only from a sole source and the prospective contractor is not currently disqualified from doing
business with the City, or from doing business with any governmental agency based on any contract
compliance requirements;

(2) If the contracting department, board or commission certifies in writing to the Director
that pursuant to Administrative Code Sections 6.30 or 21.25 the contract or property contract is
necessary to respond to an emergency which endangers the public health or safety and no entity which
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complies with the requirements of this Chapter capable of responding to the emergency is immediately
available; provided that such certification must be made prior to the Controller's contract certification;

(3) Where the City Attorney certifies in writing to the Director that the contract involves
specialized litigation requirements such that it would be in the best interests of the City to waive the
requirements of this Chapter.

(b) This Chapter shall not apply where the prospective contractor is a public entity and the
Director finds that goods, services, construction services for a public work or improvement or interest
in or right to use real property of comparable quality or accessibility as are available under the proposed
contract or property contract are not available from another source, or that the proposed contract or
property contract is necessary to serve a substantial public interest.

(c) This Chapter shall not apply where the contracting officer finds that the requirements of
this Chapter will violate or are inconsistent with the terms or conditions of a grant, subvention or
agreement with a public agency or the instructions of an authorized representative of any such agency
with respect to any such grant, subvention or agreement, provided that the contracting officer has made
a good faith attempt to change the terms or conditions of any such grant, subvention or agreement to
authorize application of this Chapter.

(d) Upon the request of a potential contractor or upon the contracting officer’s own initiative, after
taking all reasonable measures to find an entity that complies with the law, the contracting officer may waive
any or all of the requirements of this Chapter for any contract, property contract or bid package advertised and
made available to the public, or any competitive or sealed bids received by the City as of the date of the
enactment of this ordinance under the following circumstances:

(1) Where the contracting officer determines that there are no qualified responsive bidders or
prospective contractors who could be certified by the Commission as being in compliance with the
requirements of this Chapter and that the contract or property contract is for goods, a service or a project that is
essential to the City or City residents; or

(2) Where the contracting officer determines that transactions entered into pursuant to bulk
purchasing arrangements through federal, State or regional entities which actually reduce the City’s purchasing
costs would be in the best interests of the City; or

(3) Where the contracting officer determines that the requirements of this Chapter would result in
the City’s entering into a contract with an entity that was set up, or is being used, for the purpose of evading the
intent of this Chapter, which is to prohibit the City from entering into contracts with entities that discriminate
based on the criteria set forth in this Chapter;

(4) The waiver authority granted to contracting officers in this Section 12B.5-1(d) shall be subject
to the requirements that:

(i) All proposed waivers must be submitted to the Director and the Clerk of the Board of
Supervisors.  All proposed waivers must set forth the reasons the contracting officer is requesting the waiver,
what steps were taken to find an entity that complies with this Chapter and why the waiver does not defeat the
intent of this Chapter, which is to prohibit the City from entering into contracts with entities that discriminate
based on the criteria set forth in this Chapter.  Such waivers shall be subject to the prior approval of the
Director, who shall take action approving or denying a proposed waiver within 30 days of receiving a
notification of a proposed waiver from a contracting officer.  If after 30 days the Director has taken no action on
the proposed waiver, the waiver shall be deemed approved.  The Clerk of the Board of Supervisors shall list the
notice of the proposed waiver at the rear of the next available Board agenda, and

(ii) Contracting officers report to the Director whenever such a waiver is granted within 5 days of
granting the waiver, and
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(iii) For any contract subject to approval by the Board, the contracting officer shall state in the
approving resolution whether any waiver under this Section 12B.5-1(d) has been or is proposed to be granted
for that contract, and

(iv) The Director shall conduct quarterly comprehensive reviews of the use of the waiver authority
by departments and shall make a report to the Board of Supervisors.  Contracting officers who have exercised
waiver authority under this Section 12B.5-1(d) in the previous quarter must appear before a Board of
Supervisors committee and report on their use of such waiver authority.  If the Board finds abuse of waiver
authority by a department under this Section 12B.5-1(d), either as a result of a report of the Director or upon its
own initiative, the Board may by resolution transfer that waiver authority for that department to the Director, to
be exercised by the Director upon recommendation of the contracting officer under any or all of the
circumstances enumerated in this Section 12B.5-1(d);

(5) Nothing in this Section 12B.5-1(d) shall limit the right of the Board of Supervisors to
waive the provisions of this Chapter.

(e) This Chapter shall not apply to (i) the investment of trust moneys or agreements relating
to the management of trust assets, (ii) City moneys invested in U.S. government securities or under pre-
existing investment agreements, or (iii) the investment of City moneys where the Treasurer finds that:

(1) No person, entity or financial institution doing business in the City and County which is
in compliance with this Chapter is capable of performing the desired transaction(s); or

(2) The City will incur a financial loss which in the opinion of the Treasurer would violate
his or her fiduciary duties.

This subparagraph (e) shall be subject to the requirement that City moneys shall be withdrawn
or divested at the earliest possible maturity date if deposited or invested with a person, entity or
financial institution other than the U.S. government which does not comply with this Chapter.

(f) The General Manager of the Public Utilities Commission may waive the requirements
of this Chapter where the contractor is providing wholesale or bulk water, power or natural gas, the
conveyance or transmission of same, or ancillary services such as spinning reserve, voltage control, or
loading scheduling, as required for assuring reliable services in accordance with good utility practice, to
or on behalf of the San Francisco Public Utilities Commission; provided that the purchase of same may
not practically be accomplished through the City’s standard competitive bidding procedures; and
further provided that this exemption shall not apply to contractors or franchisees providing direct, retail
services to end users within the City and County of San Francisco.

(g) Sections 12B.1(b) and 12B.2(b) shall not apply to any contracts or property contracts
executed or amended prior to June 1, 1997, or to bid packages advertised and made available to the
public, or any competitive or sealed bids received by the City, prior to June 1, 1997, unless and until
such contracts or property contracts are amended after June 1, 1997, and would otherwise be subject to
this Chapter.

SEC. 12B.6.     SEVERABILITY.  This Chapter shall be construed so as not to conflict with
applicable federal or State laws, rules or regulations.  Nothing in this Chapter shall authorize any
City agency to impose any duties or obligations in conflict with limitations on municipal authority
established by federal law at the time such agency action is taken.

In the event that a court or agency of competent jurisdiction holds that State or federal law,
rule or regulation invalidates any clause, sentence, paragraph or section of this Chapter or the
application thereof to any person or circumstances, it is the intent of the Board of Supervisors that
the court or agency sever such clause, sentence, paragraph or section so that the remainder of this
Chapter shall remain in effect.
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Attachment C 
Memorandum of Understanding 
For Pre-Construction Services 

 
 
THIS MEMORANDUM OF UNDERSTANDING FOR PRE-CONSTRUCTION SERVICES 
(“MOU”) is entered into as of _____________, 2017 between _____________ (“Contractor”) 
and [Insert Ownership Name] (“Owner”). 
 
 

RECITALS 
 

A. The Owner has a fee simple ownership of certain land located at 1990 Folsom Street, San 
Francisco, California 94110 (APN 3552/012), and improvements thereon (the “Site”). 

B. The Owner will develop and operate an affordable housing project consisting of [Insert #] 
residential units for low income households at the Site (the “Project”). 

C. [Tenderloin Neighborhood Development Corporation (“TNDC”), a California nonprofit public 
benefit corporation; and Mission Economic Development Agency (“MEDA”), a California 
nonprofit public benefit corporation; provide certain services with respect to planning and 
overseeing the development of the Project.  

D. The Project will be funded in part by funds administered by MOHCD, as well as other public and 
private funding sources to be identified. 

E. Owner wishes to work with a general contractor during the preconstruction phase of the 
Project to obtain pre-construction services, including value engineering, and to develop a 
Project that can be built within budget and on-time; 

 
F. Owner has conducted a qualifications based selection of a general contractor under the 

observation of MOHCD.  The Owner has selected the Contractor with whom to 
commence negotiations for the execution of a construction contract (“the Contract”) for 
the project. 

 
G. [Insert Architect Name] has been chosen as the Architect of record for the Project (the 

“Architect”), and the scope of work in this MOU involves working extensively with the 
Architect to complete pre-construction services. 

 
H. Owner intends to design and construct the Project to the meet green buildings of one of 

the following programs:  Green Communities Initiative or GreenPoint Rated. 
 
I. If prior to the commencement of construction, Owner requires exploratory demolition, 

test pits or some other type of investigative work, Owner may enter into a separate 
contract for this work with Contractor prior to executing the Contract for the Project. 
 

J. The proposed project is an affordable housing project with finite resources available to 
develop and construct the project, as such, it is an essential function of the general 
contractor to ensure the project can be constructed and completed within the hard cost 
budget estimated during the concept, schematic and early design development phases of 
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the project. By the time bidding work has commenced, all financing sources have been 
requested based on these earlier cost estimates, and additional sources of financing will 
be difficult to secure.   

 
Now, therefore it is agreed by and between the Owner and the Contractor as follows: 
 
 
A. INTENT 
 
This MOU is entered into by Owner and Contractor for the furnishing of services including, but 
not limited to, plan review, cost estimating, value engineering, scheduling, and related services 
for the Project (“Pre-Construction Services”).  The execution of this MOU is not a representation 
that Contractor will be awarded the Contract.  Contractor was selected by Owner to complete 
Pre-Construction Services based on Contractor’s representation that it has the required expertise. 
 
B. PRE-CONSTRUCTION SCOPE OF SERVICES 
 
Pre-Construction Services means the process by which the builder is actively involved during the 
project design process using his/her experience, skills and knowledge to add value to the Project. 
Pre-Construction Services will begin upon the execution of the MOU and will continue until the 
earlier of either: (i) the date the Contract is executed, (ii) the Owner publishes a request for 
competitive General Contractor bidding, or (iii) this MOU is terminated pursuant to Section H 
(“the Pre-Construction Phase”). Contractor’s duties during the Pre-Construction Phase will 
include, but not be limited to:  
 

1. Attending and participating in design meetings with Architect in addition to other 
meetings as required by the Owner;  

 
2. Reviewing and making written comments on plans and specifications developed during 

the Pre-Construction Phase as to their accuracy, internal coordination, 
comprehensiveness, constructability and cost-efficiency in order to maximize the quality 
of the constructed building, to meet the schedule and budget goals, and to minimize 
change orders;  

 
3. Providing in a clear, well organized and transparent method, a complete by-division 

project cost estimates that include unit measurements at the conclusion of the Concept,  
Schematic Design and Design Development, and at a to-be-determined point during the 
Construction Document phase and as may otherwise be required by Owner (all estimates 
shall reflect the State and Federal prevailing wage requirements associated with the 
Project); 

 
4. Revising cost estimates in additional formats as designated by Owner;  

 
5. Researching, suggesting and pricing design and construction alternatives for the project;  

 
6. Identifying long lead items; 
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7. Proposing any exploratory work that might be needed to inform Owner and Architect of 
any existing conditions that might affect the Project;  

 
8. Preparing and advertising the bids for all the necessary sub-contractors in the Project;  

 
9. Securing multiple bids from subcontractors for all elements of the proposed scope of 

work (the General Contractor may perform a portion of the work if its cost is competitive 
to qualified subcontractors as demonstrated by multiple alternative bids); 
 
 

10. Preparing a plan for meeting MOHCD goals for contracting and hiring;  
 

11. Presenting in a comprehensive, well-organized, and transparent manner to the Owner, 
Owner’s 3rd party representative, and Architect the information received from all the 
subcontractor bids;  

 
12. Working with Architect, Owner, and any Owner third party representative to refine the 

preconstruction and construction schedules; producing Critical Path Method schedule for 
construction, delineating predecessors and successors, and analyzing the potential for 
delays that might occur during construction; and 

 
13. Preparing plans for Project construction staging that meet all City requirements. 

 
C. OPEN BOOK 
 
Under the terms of this MOU, the Owner reserves the right (at Owner’s expense) to review and 
audit Contractor’s documents and financial records, both in written and electronic form, 
pertaining to the Project.   
 
D. FIXED LIMIT OF CONSTRUCTION COST 
 
Upon the completion of Schematic Design, the Contractor shall furnish a detailed estimate of 
construction costs for the Project.  From this estimate, the Owner and Contractor shall negotiate a 
Fixed Limit of Construction Cost (“FLCC”).  This FLCC shall include an escalation factor and 
contingencies as agreed upon by all parties.  The Contractor shall be responsible for maintaining 
construction costs within the FLCC.  No changes or revisions to the FLCC shall be made without 
the Owner’s prior approval.  During the Pre-Construction Phase, it is the responsibility of 
Contractor to adjust the FLCC, if deemed necessary; such an adjustment, if accepted by the 
Owner, will be effectuated through an amendment to this MOU. 
 
E. SUBCONTRACTS 
 
Prior to executing the Contract and as part of Pre-Construction Services, all items of work for the 
Project will be subject to an open competitive bid process for the selection of subcontractors as 
outlined by the OCII goals for contracting with LBE, MBE and WBE firms.  Contractor will be 
responsible for soliciting and advertising for subcontract bids at the end of Construction 
Documents at the request of the Owner.  The Project is subject to OCII hiring goals and State 
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prevailing wage requirements.    The parties acknowledge and agree to comply with the hiring 
goals of MOHCD.   
 

1. Owner reserves the right to review subcontractor bids and qualifications and to reject any 
subcontractor under a process determined and supervised by MOHCD and in accordance 
with selecting the “lowest, qualified, responsive bidder”. Factors to be considered in the 
selection of subcontractors will include OCII goals, price, work experience, and the 
financial condition of the subcontractors. 

  
2. Owner reserves the right to use the services of subcontractors who submitted bids even if 

the Contract is not entered into with Contractor. 
 
Contractor will present the results of the subcontractor bidding as a contract proposal with a 
complete schedule of values, lists of qualifications and exclusions, and a project schedule. 
 
F. COST PROPOSAL 
 
Following the subcontractor bidding, Contractor will present a Guaranteed Maximum Price 
proposal to the Owner (the “GMP” or “Cost Proposal”).  The GMP will incorporate all of the 
work developed during the Pre-Construction Phase and any other work as directed by the Owner.  
The GMP will be issued in a standard by division format with unit costs.  Upon receipt of the 
Cost Proposal, the Owner will negotiate in good faith with the Contractor to reach a contract 
within the Fixed Limited of Construction Cost and will have the option to either: 
 

1. Enter into a Contract with Contractor for the amount of the Cost Proposal, with no 
compensation for Pre-Construction Services; or 

 
2. Put the Project out for competitive, and: 

a. if the Cost Proposal is within the Fixed Limit of Construction Cost, then the 
Owner shall pay the Contractor for Pre-Construction Services as determined in 
Section I of this MOU; 

b. if the Cost Proposal exceeds the FLCC, then Contractor shall receive no 
compensation for Pre-Construction Services; 

c. if the Project is put out for bid, Contractor’s Cost Proposal shall be considered the 
Contractor’s bid; if the Contractor is ultimately awarded the Contract, Contractor 
shall receive no compensation for Pre-Construction Services. 

 
G. THE CONTRACT  
 
The form of Contract will be a modified AIA A102-2007:  Standard Form of Agreement 
Between Owner and Contractor – Cost of Work Plus A Fee, With a Negotiated GMP, and a 
modified AIA Document A201-2007: General Conditions of the Contract for Construction.  The 
parties will diligently pursue an agreement on all non-financial terms of the Contract, except the 
GMP, within the Pre-Construction Phase and following execution of this MOU.  The Contract 
will include a contractor fee of no more than that percentage agree to as part of the contractor 
selection process (the “Fee”), and as more fully described in the Contract.  Contractor will 
endeavor to maintain a consistent staff working on the Project.  Specifically, the Contractor will 
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retain the same project manager and superintendent for the Project throughout the Pre-
Construction Phase and into Construction and shall not replace the Project manager or 
superintendent without the prior written consent of the Owner unless the Project manager or 
superintendent terminates his or her employment with the Contractor. Replacement of Project 
manager or superintendent without written consent of the Owner will be considered a material 
breach of this MOU. 
 
H. TERMS 
 

1. Unless earlier terminated as stated below in this Section, this MOU shall continue in 
effect until Pre-Construction Services are complete or until the Contract is executed by 
both parties, whichever event occurs later in time.  If Owner and Contractor have neither 
actively terminated this MOU nor reached an agreed upon Contract by ____________, 
this MOU will expire without need for further action by either party. 

 
2. It is expected that the Pre-Construction Phase will start in ________ 2015 and go until 

_______ 2017 (__ months) or until the start of construction, whichever is sooner.  If 
construction on the site permit is started prior to the start of construction on the building 
permit, the Pre-Construction Services for the building permit may continue until the 
building permit is issued. 

 
3. The Owner shall have the right to terminate this MOU with 10 days written notice 

without cause.  In the event that the Owner terminates this MOU without cause, 
Contractor will be entitled to compensation pursuant to Section I. 

 
4. The Owner shall have the right to terminate this MOU with 10 days written notice, with 

no compensation for Contractor for the Pre-Construction Services in the event that: 
 

a. The Contractor shall have engaged in any intentional misconduct with regard to a 
material matter or failed in a substantial manner to exercise reasonable care in the 
discharge of its duties and obligations thereunder to the material detriment of the 
Owner; or 

 
b. The Contractor shall have failed in material respect to meet its obligations or 

covenants under this MOU or shall have violated any other provisions of this 
MOU or of applicable laws relating to the Project to the material detriment of the 
Owner. 

 
5. The Contractor shall have the right to terminate this MOU with 30 days written notice 

without cause.  In the event that the Contractor terminates this MOU without cause, the 
Contractor will not be entitled to any compensation whatsoever. 

 
6. The Contractor shall have the right to terminate this MOU with 10 days written notice, 

with compensation to be paid pursuant to Section I in the event that:  
 

a. The Owner shall have engaged in any intentional misconduct with regard to a 
material matter or failed in a substantial manner to exercise reasonable care in the 



 7 

discharge of its duties and obligations thereunder to the material detriment of the 
Contractor; or 

b. The Owner shall have failed in material respect to meet its obligations or 
covenants under this MOU or shall have violated any other provisions of this 
MOU or of applicable laws relating to the Project to the material detriment of the 
Contractor. 

 
7. In the event of termination, the Contractor shall return to owner all materials and 

documents provided by the Owner. 
 
I. COMPENSATION 
 

1. In the event that the Owner and Contractor fail to execute the Contract, and the Cost 
Proposal does not exceed the Fixed Limit of Construction Cost, the Owner will pay 
compensation to Contractor in the amount of $_______ per hour with a maximum of $[x] 
for Pre-Construction Services throughout the Pre-Construction Phase, subject to the terms 
of Section H of this document. 

 
2. In the event this MOU is terminated in accordance with Section H prior to completion of 

the Pre-Construction Phase and execution of the Contract, the maximum compensation 
shall be determined by multiplying $[x] by a fraction of which the numerator is the 
elapsed Pre-Construction Phase in months between the execution of this MOU and the 
termination of this MOU, and the denominator is the agreed to term for the Pre-
Construction Phase. 

 
3. Contractor shall provide monthly invoices throughout the Pre-Construction Phase to 

document the hours of Pre-Construction Services rendered.  
 
J. MEDIATION 
 
Claims, disputes or other matters in question between the parties to this MOU arising out of, or 
relating to, this MOU, or breach thereof shall be subject to mediation under the auspices of a 
recognized, neutral third-party professional mediation service, or other mediation method 
acceptable to the parties, prior to the filing of any lawsuit or undertaking any other dispute 
resolution action.  The cost of the mediation shall be borne equally by the parties.  Any demand 
for mediation shall be made within a reasonable time after the claim, dispute or matter in 
question has arisen. 
 
K. ADDITIONAL PROVISIONS 
 

1. This MOU is not assignable by Contractor.  The Owner may assign this MOU to any 
subsidiary, affiliate or related enterprise or the lender. 

 
2. This MOU may only be amended with written approval of the Owner and Contractor.  

This MOU supersedes any prior agreement, either written or oral, between the Owner and 
Contractor regarding the Project. 
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3. Nothing contained in this MOU shall be construed as creating the relationship of 

employer and employee or principal and agent between the Owner and Contractor or 
Contractor's agents and employees, and Contractor shall at all times be deemed an 
independent contractor and shall be wholly responsible for the manner in which it or its 
agents, or both, perform the services required of it by the terms of this MOU. 

 
4. Time is of the essence in this MOU and each and every section thereof.  The Owner and 

Contractor agree to pursue with their best efforts the purpose of this MOU in an effective 
and continuous manner. 

 
5. If a lawsuit is commenced to enforce any of the terms of this MOU, the prevailing party 

shall have the right to recover its reasonable attorneys' fees and costs of suit from the 
other party. 

 
6. California law shall govern this MOU. 

 
7. The invalidity or unenforceability of any one or more provisions of this MOU shall in no 

way affect any other provision.  The waiver of either party of any breach of this MOU 
shall not operate or be construed to be a waiver of any subsequent breach. 
 
 

L. PROPOSED STAFF 
The Contractor assigns responsibility the project from the date of commencement of the 
Pre-Construction Phase through to the completion of construction to the following staff 
persons: 
 
[Name, Title] 
[Name, Title] 
[Name, Title] 

 
 
APPROVED AND ACCEPTED: 
 
[INSERT NAME OF OWNER] 
 
By: [Insert general partner name] 
a California nonprofit public benefit corporation, its General Partner 
 
By:  ______________________________________ 
 
Name:  ______________________________________ 
 
Its: ______________________________________ 
  
  
CONTRACTOR 
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By:  ______________________________________ 
 
Name:  ______________________________________ 
 
Its: ______________________________________ 
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ATTACHMENT D: AIA A102 & A201 (modified)  
 
 
 



 AIA
®

 Document A201TM – 2007 
General Conditions of the Contract for Construction 
 
 

AIA Document A201™ – 2007. Copyright  © 1911, 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997 and 2007 by The 
American Institute of Architects.  All rights reserved.  WARNING: This AIA®  Document is protected by U.S. Copyright Law and International 
Treaties. Unauthorized reproduction or distribution of this AIA®  Document, or any portion of it, may result in severe civil and criminal 
penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA software at 10:26:28 on 
01/16/2008 under Order No.1000336299_1 which expires on 1/2/2009, and is not for resale. 
User Notes:   (1940383164) 
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ADDITIONS AND DELETIONS: 
The author of this document 
has added information 
needed for its completion. 
The author may also have 
revised the text of the 
original AIA standard form. 
An Additions and Deletions 
Report that notes added 
information as well as 
revisions to the standard 
form text is available from 
the author and should be 
reviewed. 

This document has important 
legal consequences.  
Consultation with an 
attorney is encouraged with 
respect to its completion 
or modification. 

ELECTRONIC COPYING of any 
portion of this AIA®  Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws 
as set forth in the footer of 
this document. 

TNDC TEMPLATE 
NOVEMBER 30, 2010 

 
for the following PROJECT: 
(Name and location or address) 
 
  
 
THE OWNER: 
(Name and address) 
  
  
 
THE ARCHITECT: 
(Name and address) 
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American Institute of Architects.  All rights reserved.  WARNING: This AIA®  Document is protected by U.S. Copyright Law and International 
Treaties. Unauthorized reproduction or distribution of this AIA®  Document, or any portion of it, may result in severe civil and criminal 
penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA software at 10:26:28 on 
01/16/2008 under Order No.1000336299_1 which expires on 1/2/2009, and is not for resale. 
User Notes:   (1940383164) 
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ARTICLE 1   GENERAL PROVISIONS 
§ 1.1 BASIC DEFINITIONS 
§ 1.1.1 THE CONTRACT DOCUMENTS 
The Contract Documents consist of the Agreement between Owner and Contractor (hereinafter “the Agreement”), 
Conditions of the Contract (General, Supplementary and other Conditions), Drawings, Specifications, Addenda 
issued prior to execution of the Contract, other documents listed in the Agreement and Modifications issued after 
execution of the Contract. A Modification is (1) a written amendment to the Contract signed by both parties, (2) a 
Change Order, (3) a Construction Change Directive or (4) a written order for a minor change in the Work issued by 
the Architect. Unless specifically enumerated in the Agreement, the Contract Documents do not include other 
documents such as bidding requirements (advertisement or invitation to bid, Instructions to Bidders, sample forms, 
the Contractor's bid or portions of Addenda relating to bidding requirements). 
 
§ 1.1.2 THE CONTRACT 
The Contract Documents form the Contract for Construction. The Contract represents the entire and integrated 
agreement between the parties hereto and supersedes prior negotiations, representations or agreements, either written 
or oral. The Contract may be amended or modified only by a Modification. The Contract Documents shall not be 
construed to create a contractual relationship of any kind (1) between the Architect and Contractor, (2) between the 
Owner and a Subcontractor or Sub-subcontractor, (3) between the Owner and Architect or (4) between any persons 
or entities other than the Owner and Contractor. The Architect shall, however, be entitled to performance and 
enforcement of obligations under the Contract intended to facilitate performance of the Architect's duties. 
 
§ 1.1.3 THE WORK 
The term "Work" means the construction and services required by the Contract Documents, whether completed or 
partially completed, and includes all other labor, materials, equipment and services provided or to be provided by 
the Contractor to fulfill the Contractor's obligations. The Work may constitute the whole or a part of the Project. 
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§ 1.1.4 THE PROJECT 
The Project is the total construction of which the Work performed under the Contract Documents may be the whole 
or a part and which may include construction by the Owner or by separate contractors. 
 
§ 1.1.5 THE DRAWINGS 
The Drawings are the graphic and pictorial portions of the Contract Documents showing the design, location and 
dimensions of the Work, generally including plans, elevations, sections, details, schedules and diagrams. 
 
§ 1.1.6 THE SPECIFICATIONS 
The Specifications are that portion of the Contract Documents consisting of the written requirements for materials, 
equipment, systems, standards and workmanship for the Work, and performance of related services. 
 
§ 1.1.7 THE PROJECT MANUAL 
The Project Manual is a volume assembled for the Work which may include the bidding requirements, sample 
forms, Conditions of the Contract and Specifications. 
 
§ 1.1.8 KNOWLEDGE 
The terms "knowledge," "recognize," and "discover," their respective derivatives, and similar terms in the Contract 
Documents, as used in reference to the Contractor, shall be interpreted to mean that which the Contractor knows (or 
should know), recognizes (or should recognize), and discovers (or should discover) in exercising the care, skill, and 
diligence required by the Contract Documents.  Analogously, the expression "reasonably inferable" and similar 
terms in the Contract Documents shall be interpreted to mean reasonably inferable by a contractor familiar with the 
Project and exercising the care, skill, and diligence required of the Contractor by the Contract Documents. 
 
§ 1.2 CORRELATION AND INTENT OF THE CONTRACT DOCUMENTS 
§ 1.2.1 The intent of the Contract Documents is to include all items necessary for the proper execution and 
completion of the Work by the Contractor. The Contract Documents are complementary, and what is required by 
one shall be as binding as if required by all; performance by the Contractor shall be required only to the extent 
consistent with the Contract Documents and reasonably inferable from them as being necessary to produce the 
indicated results. In the event of inconsistencies within or between parts of the Contract Documents, or between the 
Contract Documents and applicable standards, codes, and ordinances, the Contractor shall (i) provide the better 
quality or greater quantity of Work or (ii) comply with the more stringent requirement; either or both in accordance 
with the Architect's interpretation.  The terms and conditions of this Subparagraph 1.2.1, however, shall not relieve 
the Contractor of any of the obligations set forth in Subparagraphs 3.2 and 3.7. 
 
§ 1.2.2 Organization of the Specifications into divisions, sections and articles, and arrangement of Drawings shall not 
control the Contractor in dividing the Work among Subcontractors or in establishing the extent of Work to be 
performed by any trade. 
 
§ 1.2.3 Unless otherwise stated in the Contract Documents, words which have well-known technical or construction 
industry meanings are used in the Contract Documents in accordance with such recognized meanings. 
 
§ 1.3 CAPITALIZATION 
§ 1.3.1 Terms capitalized in these General Conditions include those which are (1) specifically defined, (2) the titles 
of numbered articles or (3) the titles of other documents published by the American Institute of Architects. 
 
§ 1.4 INTERPRETATION 
§ 1.4.1 In the interest of brevity, the Contract Documents frequently omit modifying words such as "all" and "any" 
and articles such as "the" and "an," but the fact that a modifier or an article is absent from one statement and appears 
in another is not intended to affect the interpretation of either statement. 
 
§ 1.5 EXECUTION OF CONTRACT DOCUMENTS 
§ 1.5.1 The Contract Documents shall be signed by the Owner and Contractor. If either the Owner or Contractor or 
both do not sign all the Contract Documents, the Architect shall identify such unsigned Documents upon request. 
 
§ 1.5.2 Execution of the Contract by the Contractor is a representation that the Contractor has visited the site, 
become generally familiar with local conditions under which the Work is to be performed and correlated personal 
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observations with requirements of the Contract Documents.  Prior to the execution of the Agreement, and their 
respective subcontracts, the Contractor and each Subcontractor evaluated and satisfied themselves as to the 
conditions and limitations under which the Work is to be performed, including, without limitation, (i) the location, 
condition, layout, and nature of the Project site and the surrounding areas, (ii) generally prevailing climatic 
conditions, (iii) anticipated labor supply and costs, (iv) availability and cost of materials, tools, and equipment, and 
(v) other similar issues.  The Owner assumes no responsibility or liability for the physical condition or safety of the 
Project site or any improvements located on the Project site.  Except as set forth in Paragraph 10.3, the Contractor 
shall be solely responsible for providing a safe place for the performance of the Work.  The Owner shall not be 
required to make any adjustments in either the Contract Sum or the Contract Time in connection with any failure by 
the Contractor or any Subcontractor to have complied with the requirements of this Subparagraph 1.5.2. 
 
§ 1.6 OWNERSHIP AND USE OF DRAWINGS, SPECIFICATIONS AND OTHER INSTRUMENTS OF SERVICE 
§ 1.6.1 The Drawings, Specifications, and other documents prepared by the Architect are the property of the Owner, 
and may be used by the Contractor and Subcontractors to carry out the Work.  The Contractor may retain one 
Contract record set. 
 
ARTICLE 2   OWNER 
§ 2.1 GENERAL 
§ 2.1.1 The Owner is the person or entity identified as such in the Agreement and is referred to throughout the 
Contract Documents as if singular in number. The Owner shall designate in writing a representative who shall have 
express authority to bind the Owner with respect to all matters requiring the Owner's approval or authorization. 
Except as otherwise provided in Section 4.2.1, the Architect does not have such authority. The term "Owner" means 
the Owner or the Owner's authorized representative. 
 
§ 2.1.2 The Owner shall furnish to the Contractor within fifteen days after receipt of a written request, information 
necessary and relevant for the Contractor to evaluate, give notice of or enforce mechanic's lien rights. Such 
information shall include a correct statement of the record legal title to the property on which the Project is located, 
usually referred to as the site, and the Owner's interest therein. 
 
§ 2.2 INFORMATION AND SERVICES REQUIRED OF THE OWNER 
§ 2.2.1 The Owner shall, at the written request of the Contractor, prior to commencement of the Work and thereafter, 
furnish to the Contractor reasonable evidence that financial arrangements have been made to fulfill the Owner's 
obligations under the Contract. Furnishing of such evidence shall be a condition precedent to commencement or 
continuation of the Work.  
 
§ 2.2.2 Except for permits and fees, including those required under Section 3.7.1, which are the responsibility of the 
Contractor under the Contract Documents, the Owner shall secure and pay for necessary approvals, easements, 
assessments and charges required for construction, use or occupancy of permanent structures or for permanent 
changes in existing facilities. 
 
§ 2.2.3 The Owner shall furnish surveys describing physical characteristics, legal limitations and utility locations for 
the site of the Project, and a legal description of the site. The Contractor shall be entitled to rely on the accuracy of 
information furnished by the Owner but shall exercise proper precautions relating to the safe performance of the 
Work, regardless of the information furnished by the Owner. 
 
§ 2.2.4 Information or services required of the Owner by the Contract Documents shall be furnished by the Owner 
with reasonable promptness. Any other information or services relevant to the Contractor's performance of the Work 
under the Owner's control shall be furnished by the Owner after receipt from the Contractor of a written request for 
such information or services. 
 
§ 2.2.5 The Contractor will be furnished, free of charge, three (3) copies of the Drawings and Project Manuals.  The 
Contractor will obtain, at its sole cost and expense, any additional copies. 
 
§ 2.3 OWNER'S RIGHT TO STOP THE WORK 
§ 2.3.1 If the Contractor fails to correct Work which is not in accordance with the requirements of the Contract 
Documents as required by Section 12.2 or persistently fails to carry out Work in accordance with the Contract 
Documents, the Owner may issue a written order to the Contractor to stop the Work, or any portion thereof, until the 
cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not give rise to a 
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duty on the part of the Owner to exercise this right for the benefit of the Contractor or any other person or entity, 
except to the extent required by Section 6.1.3. 
 
§ 2.4 OWNER'S RIGHT TO CARRY OUT THE WORK 
§ 2.4.1 If the Contractor defaults or neglects to carry out the Work in accordance with the Contract Documents and 
fails within a seven-day period after receipt of written notice from the Owner to commence and continue correction 
of such default or neglect with diligence and promptness, the Owner may, without prejudice to other remedies the 
Owner may have, correct such deficiencies.  In such case an appropriate Change Order shall be issued deducting 
from payments then or thereafter due the Contractor the reasonable cost of correcting such deficiencies, including 
Owner's expenses and compensation for the Architect's additional services made necessary by such default, neglect 
or failure.  If payments then or thereafter due the Contractor are not sufficient to cover such amounts, the Contractor 
shall pay the difference to the Owner. 
 
§ 2.5 EXTENT OF OWNER’S RIGHTS 
§ 2.5.1 The rights stated in this Article 2 and elsewhere in the Contract Documents are cumulative and not in 
limitation of any rights of the Owner granted (i) in the Contract Documents; (ii) at law or (iii) in equity. 
 
§ 2.5.2 In no event shall the Owner have control over, charge of, or any responsibility for construction means, 
methods, techniques, sequences, or procedures for safety precautions and programs in connection with the Work, 
notwithstanding any of the rights and authority granted the Owner in the Contract Documents. 
 
§ 2.5.3 Authorized representatives and agents of the Owner, Lenders, and Equity Investor shall be permitted upon 
reasonable demand to inspect all Work, materials, payrolls, personnel records, materials invoices and other relevant 
data pertaining to the Project, and shall have the right of entry and full access to the Project site. 
 
ARTICLE 3   CONTRACTOR 
§ 3.1 GENERAL 
§ 3.1.1 The Contractor is the person or entity identified as such in the Agreement and is referred to throughout the 
Contract Documents as if singular in number. The term "Contractor" means the Contractor or the Contractor's 
authorized representative. 
 
§ 3.1.2 The Contractor shall perform the Work in accordance with the Contract Documents. 
 
§ 3.1.3 The Contractor shall not be relieved of obligations to perform the Work in accordance with the Contract 
Documents either by activities or duties of the Architect in the Architect's administration of the Contract, or by tests, 
inspections or approvals required or performed by persons other than the Contractor. 
 
§ 3.2 REVIEW OF CONTRACT DOCUMENTS AND FIELD CONDITIONS BY CONTRACTOR 
§ 3.2.1 Since the Contract Documents are complementary, before starting each portion of the Work, the Contractor 
shall carefully study and compare the various Drawings and other Contract Documents relative to that portion of the 
Work, as well as the information furnished by the Owner pursuant to Section 2.2.3, shall take field measurements of 
any existing conditions related to that portion of the Work and shall observe any conditions at the site affecting it. 
These obligations are for the purpose of facilitating construction by the Contractor and are not for the purpose of 
discovering errors, omissions, or inconsistencies in the Contract Documents; however, any errors, inconsistencies or 
omissions discovered by the Contractor shall be reported promptly to the Architect as a request for information in 
such form as the Architect may require. 
 
The exactness of grades, elevations, dimensions or locations given on any Drawings issued by the Architect, or the 
work installed by other contractors, is not guaranteed by the Architect or the Owner.  The Contractor shall, 
therefore, satisfy itself as to the accuracy of all grades, elevations, dimensions and locations.  In all cases, in regards 
to interconnection of Contractor’s Work with existing or other work, Contractor shall verify at the site all 
dimensions relating to such existing or other work.  Any errors due to the Contractor's failure to so verify all such 
grades, elevations, dimensions or locations shall be promptly rectified by the Contractor without any additional cost 
to the Owner. 
 
§ 3.2.2 Any design errors or omissions noted by the Contractor during the review specified in Section 3.2.1 shall be 
reported promptly to the Architect, but it is recognized that the Contractor's review is made in the Contractor's 
capacity as a contractor and not as a licensed design professional unless otherwise specifically provided in the 
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Contract Documents. The Contractor is not required to ascertain that the Contract Documents are in accordance with 
applicable laws, statutes, ordinances, building codes, and rules and regulations, but any nonconformity discovered 
by or made known to the Contractor shall be reported promptly to the Architect. 
 
§ 3.2.3 If the Contractor believes that additional cost or time is involved because of clarifications or instructions 
issued by the Architect in response to the Contractor's notices or requests for information issued pursuant to Sections 
3.2.1 and 3.2.2, the Contractor shall make Claims as provided in Sections 4.3.6 and 4.3.7. If the Contractor fails to 
perform the obligations of Sections 3.2.1 and 3.2.2, the Contractor shall pay such costs and damages to the Owner as 
would have been avoided if the Contractor had performed such obligations. The Contractor shall not be liable to the 
Owner or Architect for damages resulting from errors, inconsistencies or omissions in the Contract Documents 
unless the Contractor recognized such error, inconsistency, omission or difference and knowingly failed to report it 
to the Architect. 
 
§ 3.3 SUPERVISION AND CONSTRUCTION PROCEDURES 
§ 3.3.1 The Contractor shall supervise and direct the Work, using the Contractor's best skill and attention. The 
Contractor shall be solely responsible for and have control over construction means, methods, techniques, sequences 
and procedures and for coordinating all portions of the Work under the Contract, unless the Contract Documents 
give other specific instructions concerning these matters. If the Contract Documents give specific instructions 
concerning construction means, methods, techniques, sequences or procedures, the Contractor shall evaluate the 
jobsite safety thereof and, except as stated below, shall be fully and solely responsible for the jobsite safety of such 
means, methods, techniques, sequences or procedures. If the Contractor determines that such means, methods, 
techniques, sequences or procedures may not be safe, the Contractor shall give timely written notice to the Owner 
and Architect and shall not proceed with that portion of the Work without further written instructions from the 
Architect.  
 
§ 3.3.2 The Contractor shall be responsible to the Owner for acts and omissions of the Contractor's employees, 
Subcontractors and their agents and employees, and other persons or entities performing portions of the Work for or 
on behalf of the Contractor or any of its Subcontractors. 
 
§ 3.3.3 The Contractor shall be responsible for inspection of portions of Work already performed to determine that 
such portions are in proper condition to receive subsequent Work. 
 
§ 3.3.4  The Contractor shall perform the Work in accordance with the applicable housing and building codes of the 
City and County of San Francisco. 
 
§ 3.3.5  Contractor shall supervise, administer and protect the Work against loss or damage from any cause and will 
be responsible for all parts of the Work, temporary or permanent, finished or not, until Substantial Completion of the 
Work (including issuance of a Certificate of Occupancy).  Contractor shall take reasonable precautions and maintain 
reasonable safeguards to protect against loss or damage to persons or property owing to weather conditions and 
arising out of its activities at or about the site.  Contractor shall bear and be liable for and Owner will not be 
responsible, other than is provided for under the Builder’s Risk insurance policy, for any loss or damage to the Work 
and any material, equipment or other item used in the Work or placed at the site including, but not limited to, loss or 
damage due to theft, trespass or vandalism before the Substantial Completion of the Work.  For such loss, 
Contractor shall be responsible for the payment of the deductible under the Builder’s Risk insurance policy.   
 
§ 3.4 LABOR AND MATERIALS 
§ 3.4.1 Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for labor, 
materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and other 
facilities and services necessary for proper execution and completion of the Work, whether temporary or permanent 
and whether or not incorporated or to be incorporated in the Work. 
 
§ 3.4.2 The Contractor may make substitutions only with the consent of the Owner, after evaluation by the Architect 
and in accordance with a Change Order. 
 
§ 3.4.3 The Contractor shall enforce strict discipline and good order among the Contractor's employees and other 
persons carrying out the Contract. The Contractor shall not permit employment of unfit persons or persons not 
skilled in tasks assigned to them. 
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§ 3.4.4 The Contractor shall only employ or use labor in connection with the Work capable of working harmoniously 
with all trades, crafts, and any other individuals associated with the Project.  The Contractor shall also use best 
efforts to minimize the likelihood of any strike, work stoppage, or other labor disturbance.  If the Work is to be 
performed by trade unions, the Contractor shall make reasonable efforts to reconcile, without delay, damage, or cost 
to the Owner and without recourse to the Architect or the Owner, any conflict between the Contract Documents and 
any labor agreements or regulations of any kind at any time in force among members or labor councils that regulate 
or distinguish the activities of any particular trade.  In case the progress of the Work is affected by any undue delay 
in furnishing or installing any items or materials or equipment required under the Contract Documents because of 
such conflict involving any such labor agreement or regulations, the Owner may require that other material or 
equipment of equal kind and quality be provided pursuant to a Change Order or Construction Change Directive. 
 
§ 3.5 WARRANTY 
§ 3.5.1 The Contractor warrants to the Owner and Architect that materials and equipment furnished under the 
Contract will be of good quality and new unless otherwise required or permitted by the Contract Documents, that the 
Work will be free from defects not inherent in the quality required or permitted, and that the Work will conform to 
the requirements of the Contract Documents.  Work not conforming to these requirements, including substitutions 
not properly approved and authorized, shall be considered defective.  The Contractor's warranty excludes remedy for 
damage or defect caused by abuse, modifications not executed by the Contractor, improper or insufficient 
maintenance, improper operation, or normal wear and tear and normal usage.  If required by the Architect, the 
Contractor shall furnish satisfactory evidence as to the kind and quality of materials and equipment. 
 
The Contractor further warrants and guarantees the Work and all equipment, structures and facilities furnished, 
installed or constructed by or under the direction of the Contractor and any Subcontractor to be in satisfactory 
condition for operation and the uses intended, and in conformance with the Contract Documents.  All Work not in 
conformance with these standards shall be considered defective.   
 
This warranty and guarantee may be assigned by the Owner to any purchaser of the Project or any successor or 
assignee of the Owner.  Upon assignment, the warranty and guarantee may be enforced by such purchaser, successor 
or assignee in the same manner and to the same extent as it could be enforced by the Owner.  If required by the 
Owner, the Contractor shall furnish satisfactory evidence as to the kind and quality of materials and equipment used.  
This warranty is not limited by the provisions of Paragraph 13.2 of the General Conditions. 
 
The Contractor’s warranty will not be restricted by any manufacturer’s warranty or subcontractor’s warranty (or the 
lack of any subcontractor’s warranty).  Contractor agrees that it will not cause, or allow any subcontractor to install 
any product or procedure which voids any warranty.  The Contractor is responsible for its Subcontractor’s 
installation and/or non-performance on warranty work.  The refusal of a Subcontractor or material supplier to correct 
defective work for which it is responsible will not excuse the Contractor from performing under the warranty.  The 
warranty period for any corrective Work shall be extended to run for one year after completion of all corrective 
work.  This one (1) year warranty shall not limit the terms of any special warranties given with regard to any portion 
of the Work and relates only to the specific warranty of Contractor, Subcontractors and material suppliers to correct 
the Work.  In the event that any warranties set forth in the specifications exceed the warranties set forth in this 
subparagraph in scope or in durations, the more extensive warranties shall control. 
 
§ 3.5.2  The Contractor agrees to assign to the Owner at the time of final completion of the Work any and all 
manufacturer's warranties relating to materials and labor used in the Work and further agrees to perform the Work in 
such manner so as to preserve any and all such manufacturer's warranties. 
 
§ 3.6 TAXES 
§ 3.6.1 The Contractor shall pay sales, consumer, use and similar taxes for the Work provided by the Contractor 
which are legally enacted when bids are received or negotiations concluded, whether or not yet effective or merely 
scheduled to go into effect. 
 
§ 3.7 PERMITS, FEES AND NOTICES 
§ 3.7.1 Unless otherwise provided in the Contract Documents, the Contractor shall secure and pay for the building 
permit and other permits and governmental fees, licenses and inspections necessary for proper execution and 
completion of the Work which are customarily secured after execution of the Contract and which are legally 
required when bids are received or negotiations concluded. 
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§ 3.7.2 The Contractor shall comply with and give notices required by laws, ordinances, rules, regulations and lawful 
orders and all other requirements of public authorities applicable to performance of the Work. 
 
§ 3.7.3 It is not the Contractor's responsibility to ascertain that the Contract Documents are in accordance with 
applicable laws, statutes, ordinances, building codes, and rules and regulations, unless such laws, statutes, 
ordinances, building codes, and rules and regulations bear upon the Contractor’s means and methods in performing 
the Work.  However, if the Contractor observes that portions of the Contract Documents are at variance therewith, 
the Contractor shall promptly notify the Architect and Owner in writing, and necessary changes shall be 
accomplished by appropriate Modification. 
 
§ 3.7.4 If the Contractor performs Work knowing it to be contrary to laws, statutes, ordinances, building codes, and 
rules and regulations without such notice to the Architect and Owner, the Contractor shall assume appropriate 
responsibility for such Work and shall bear the costs attributable to correction.  The Work, as performed, will meet 
with the approval of, and pass any inspection of, any governmental authority having jurisdiction thereof.  No Work 
will be deemed complete until final inspection is made and approval is received from every governmental authority 
whose approval is required.   
 
§ 3.8 ALLOWANCES 
§ 3.8.1 The Contractor shall include in the Contract Sum all allowances stated in the Contract Documents.  Items 
covered by allowances shall be supplied for such amounts and by such persons or entities as the Owner may direct, 
but the Contractor shall not be required to employ persons or entities to whom the Contractor has reasonable 
objection. 
 
§ 3.8.2 Unless otherwise provided in the Contract Documents: 

.1 allowances shall cover the cost to the Contractor of materials and equipment delivered at the site and 
all required taxes, less applicable trade discounts; 

 
.2 Contractor's costs for unloading and handling at the site, labor, installation costs, overhead, profit and 

other expenses contemplated for stated allowance amounts shall be included in the Contract Sum but 
not in the allowances; 

 
.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 

by Change Order. The amount of the Change Order shall reflect (1) the difference between actual 
costs and the allowances under Section 3.8.2.1 and (2) changes in Contractor's costs under Section 
3.8.2.2. 

 
§ 3.8.3 Materials and equipment under an allowance shall be selected by the Owner in sufficient time to avoid delay 
in the Work. 
 
§ 3.9 SUPERINTENDENT 
§ 3.9.1 The Contractor shall employ a competent superintendent and necessary assistants who shall be in attendance 
at the Project site during performance of the Work. The superintendent shall represent the Contractor, and 
communications given to the superintendent shall be as binding as if given to the Contractor.  Important 
communications shall be confirmed in writing.  Other communications shall be similarly confirmed on written 
request in each case. 
 
The superintendent shall not be assigned responsibility for any other project from the date of commencement of 
construction through the date the Owner records its notice of completion.  The Contractor shall not replace the 
Project superintendent without the prior written consent of the Owner unless the superintendent terminates his or her 
employment with the Contractor.  Upon the delivery of written notice from the Owner requesting removal of the 
assigned Project superintendent, the Contractor shall remove such Project superintendent and immediately replace 
him or her with a person having comparable experience and competence to perform the required duties.  The 
Owner's right to require removal of the Project superintendent shall not relieve the Contractor of any obligations 
under the Contract Documents nor increase the Owner's obligations as set forth therein. 
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§ 3.9.2  The Contractor shall be responsible to the Owner for the acts and omissions of its employees and 
Subcontractors and their agents and employees, and other persons performing or supplying any of the Work under a 
contract with the Contractor. 
 
[OPTIONAL]  § 3.9.3 Contractor’s Superintendent shall monitor the progress of the Work against the Construction 
Schedule.  Superintendent shall prepare and deliver to Owner, not less than weekly, a three-week look ahead 
schedule.  In addition, unless otherwise directed by Owner, Contractor shall furnish to Owner, not less frequently 
than monthly, written status reports that discuss the present status of the work, as well as the anticipated activities 
for the following month.  The monthly status reports shall also describe thoroughly any actual or anticipated 
problems (for any reasons) relating to or affecting timely performance or changes in sequence of the Work.  The 
monthly status reports shall also be accompanied by an updated critical path schedule of the construction schedule.  
Owner reserves the right to not consider Contractor's Application for Payment unless and until Contractor has 
furnished the monthly status reports and updated construction schedule.   
 
§ 3.10 CONTRACTOR'S CONSTRUCTION SCHEDULES 
§ 3.10.1 The Contractor, promptly after being awarded the Contract, shall prepare and submit for the Owner's and 
Architect's information a construction schedule for the Work. The schedule shall not exceed time limits current 
under the Contract Documents, shall be revised at appropriate intervals as required by the conditions of the Work 
and Project, shall be related to the entire Project to the extent required by the Contract Documents, and shall provide 
for expeditious and practicable execution of the Work.  Attached to the Contract as Exhibit “E” is an initial 
approved construction schedule for the Work based upon accepted construction procedures and including times for 
the preparation and submission of shop drawings, brochures and equipment lists, Architect’s reasonable checking 
time, ordering, fabricating, manufacturing, delivery time, and installation on time at the job, for each item of work 
furnished and installed for the Owner.  The initial approved construction schedule shall include delivery dates for 
items that are Owner-furnished and Contractor-installed. 
 
The construction schedule shall be updated and provided to the Owner and the Architect monthly.  Such Schedule 
shall be included in the Contractor's Application for Payment each month.  Owner reserves the right to not consider 
Contractor's Application for Payment unless and until Contractor has furnished the monthly updated construction 
schedule.  Attention is directed to Section 3.9.3 of these General Conditions for additional information that must be 
furnished by Contractor to Owner on a monthly basis.   
 
The construction schedule, as it may be amended from time to time, shall not provide for any extension of the 
Contract Time except as specifically approved by the Owner in writing or as permitted by Subparagraph 8.3.1 of the 
General Conditions. 
 
§ 3.10.2 The Contractor shall prepare a three week construction schedule summary “look ahead” report in a form and 
of sufficient detail and character as accepted by the Owner.  The report at a minimum shall specify whether the 
Work is on schedule, and if not, the reasons therefore and the new schedule.  The three-week look ahead 
construction shall be furnished to the Owner in connection with the weekly construction meetings, unless otherwise 
directed by the Owner. 
 
§ 3.10.3 The Contractor shall perform the Work in general accordance with the most recent schedules submitted to 
the Owner and Architect. 
 
§ 3.10.4  The Contractor shall hold weekly progress meetings at the Project, or at such other time and frequency as 
are acceptable to the Owner.  At these meetings, progress of the Work shall be reported in detail with reference to 
the prevailing construction schedule.  Each interested Subcontractor shall have present a competent representative to 
report the condition of his or her or its performance of the Work and to receive information.  Upon conclusion of the 
weekly meetings, Contractor shall prepare and deliver to Owner minutes of the meetings, which is to include 
Contractor’s RFI, Change Order Request, and Submittal Logs.   
 
§ 3.10.5  If any Contractor updated construction schedule shows that the Contractor is more than ten (10) calendar 
days behind schedule, Owner has the right to require Contractor to submit a recovery schedule, which is to show 
how Contractor plans to recover the schedule delays, including, but not limited to, working overtime, working 
double shifts, etc.  This recovery schedule shall be provided within ten (10) calendar days of Owner’s request.  
Further, upon Owner’s written demand, Contractor shall accelerate the Work such that the schedule delays are 
recovered.  If Contractor is the cause of the underlying delay, Contractor shall be solely responsible for the costs of 



AIA Document A201™ – 2007. Copyright  © 1911, 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997 and 2007 by The 
American Institute of Architects.  All rights reserved.  WARNING: This AIA®  Document is protected by U.S. Copyright Law and International 
Treaties. Unauthorized reproduction or distribution of this AIA®  Document, or any portion of it, may result in severe civil and criminal 
penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA software at 10:26:28 on 
01/16/2008 under Order No.1000336299_1 which expires on 1/2/2009, and is not for resale. 
User Notes:   (1940383164) 

 
10 

 

the acceleration.  Contractor’s failure to provide a recovery schedule, or to accelerate, as requested by Owner shall 
be grounds for termination of the Contract. 
 
§ 3.11 DOCUMENTS AND SAMPLES AT THE SITE 
§ 3.11.1 The Contractor shall maintain at the site for the Owner one record copy of the Drawings, Specifications, 
Addenda, Change Orders and other Modifications, in good order and marked currently to record field changes and 
selections made during construction, and one record copy of approved Shop Drawings, Product Data, Samples and 
similar required submittals. These shall be available to the Architect and shall be delivered to the Architect for 
submittal to the Owner upon completion of the Work. 
 
Upon completion of the Work, ,the Contractor shall provide to Owner (i) one (1) set of reproducible transparencies 
of all drawings; and (ii) a CD or DVD that includes an electronic copy of the transparencies furnished.  The 
Contractor shall transfer to this set of transparencies all additions, deletions, corrections, revisions and other changes 
to the Work made during construction.  The drawing work on the transparencies shall be neatly and accurately done, 
and shall be signed by the Contractor and Subcontractor involved. 
 
§ 3.12 SHOP DRAWINGS, PRODUCT DATA AND SAMPLES 
§ 3.12.1 Shop Drawings are drawings, diagrams, schedules and other data specially prepared for the Work by the 
Contractor or a Subcontractor, Sub-subcontractor, manufacturer, supplier or distributor to illustrate some portion of 
the Work. 
 
§ 3.12.2 Product Data are illustrations, standard schedules, performance charts, instructions, brochures, diagrams and 
other information furnished by the Contractor to illustrate materials or equipment for some portion of the Work. 
 
§ 3.12.3 Samples are physical examples which illustrate materials, equipment or workmanship and establish 
standards by which the Work will be judged. 
 
§ 3.12.4 Shop Drawings, Product Data, Samples and similar submittals are not Contract Documents. The purpose of 
their submittal is to demonstrate for those portions of the Work for which submittals are required by the Contract 
Documents the way by which the Contractor proposes to conform to the information given and the design concept 
expressed in the Contract Documents. Review by the Architect is subject to the limitations of Section 4.2.7. 
Informational submittals upon which the Architect is not expected to take responsive action may be so identified in 
the Contract Documents. Submittals which are not required by the Contract Documents may be returned by the 
Architect without action. 
 
§ 3.12.5 The Contractor shall review for compliance with the Contract Documents, approve and submit to the 
Architect Shop Drawings, Product Data, Samples and similar submittals required by the Contract Documents with 
reasonable promptness and in such sequence as to cause no delay in the Work or in the activities of the Owner or of 
separate contractors. Submittals which are not marked as reviewed for compliance with the Contract Documents and 
approved by the Contractor may be returned by the Architect without action. The contractor shall provide to the 
Owner and Architect within 10 days of contract execution a submittal schedule for review that complies with the 
overall construction Schedule and shows the correct activity relationships and durations including buyout, prepare 
submittal, submittal review, material fabrication and delivery, and  date material or equipment is required onsite. 
 
§ 3.12.6 By approving and submitting Shop Drawings, Product Data, Samples and similar submittals, the Contractor 
represents that the Contractor has determined and verified materials, field measurements and field construction 
criteria related thereto, or will do so, and has checked and coordinated the information contained within such 
submittals with the requirements of the Work and of the Contract Documents. 
 
§ 3.12.7 The Contractor shall perform no portion of the Work for which the Contract Documents require submittal 
and review of Shop Drawings, Product Data, Samples or similar submittals until the respective submittal has been 
approved by the Architect. 
 
§ 3.12.8 The Work shall be in accordance with approved submittals except that the Contractor shall not be relieved of 
responsibility for deviations from requirements of the Contract Documents by the Architect's approval of Shop 
Drawings, Product Data, Samples or similar submittals unless the Contractor has specifically informed the Architect 
in writing of such deviation at the time of submittal and (1) the Architect has given written approval to the specific 
deviation as a minor change in the Work, or (2) a Change Order or Construction Change Directive has been issued 
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authorizing the deviation. The Contractor shall not be relieved of responsibility for errors or omissions in Shop 
Drawings, Product Data, Samples or similar submittals by the Architect's approval thereof. 
 
§ 3.12.9 The Contractor shall direct specific attention, in writing or on resubmitted Shop Drawings, Product Data, 
Samples or similar submittals, to revisions other than those requested by the Architect on previous submittals. In the 
absence of such written notice the Architect's approval of a resubmission shall not apply to such revisions. 
 
§ 3.12.10 The Contractor shall not be required to provide professional services which constitute the practice of 
architecture or engineering unless such services are specifically required by the Contract Documents for a portion of 
the Work or unless the Contractor needs to provide such services in order to carry out the Contractor's 
responsibilities for construction means, methods, techniques, sequences and procedures. The Contractor shall not be 
required to provide professional services in violation of applicable law. If professional design services or 
certifications by a design professional related to systems, materials or equipment are specifically required of the 
Contractor by the Contract Documents, the Owner and the Architect will specify all performance and design criteria 
that such services must satisfy. The Contractor shall cause such services or certifications to be provided by a 
properly licensed design professional and who shall comply with reasonable requirements of the Owner regarding 
qualification and insurance, whose signature and seal shall appear on all drawings, calculations, specifications, 
certifications, Shop Drawings and other submittals prepared by such professional. Shop Drawings and other 
submittals related to the Work designed or certified by such professional, if prepared by others, shall bear such 
professional's written approval when submitted to the Architect. The Owner and the Architect shall be entitled to 
rely upon the adequacy, accuracy and completeness of the services, certifications or approvals performed by such 
design professionals. 
 
§ 3.13 USE OF SITE 
§ 3.13.1 The Contractor shall confine operations at the site to areas permitted by law, ordinances, permits and the 
Contract Documents and shall not unreasonably encumber the site with materials or equipment. 
 
§ 3.13.2 Without limitation of any other provision of the Contract Documents, the Contractor shall use best efforts to 
minimize any interference with the occupancy or beneficial use of (i) any areas and buildings adjacent to the site of 
the Work, and (ii) the building(s) at the site in the event of partial or full occupancy, as more specifically described 
in Paragraph 9.9 of the General Conditions. Without prior approval of the Owner, the Contractor shall not permit 
any workers to use any existing facilities at the Project site, including, without limitation, lavatories, toilets, 
entrances, and parking areas other than those designated by the Owner. 
 

.1 Without limitation of any other provision of the Contract Documents, the Contractor shall use its best 
efforts to comply with all rules and regulations promulgated by the Owner in connection with the use 
and occupancy of the Project site and the Building, as amended from time to time.  The Contractor 
shall immediately notify the Owner in writing if during the performance of the Work, the Contractor 
finds compliance of any portion of such rules and regulations to be impracticable, setting forth the 
problems of such compliance and suggesting alternatives through which the same results intended by 
such portions of the rules and regulations can be achieved.  The Owner may, in the Owner’s sole 
discretion, adopt such suggestions, develop new alternatives, or require compliance with the existing 
requirements of the rules and regulations. 

 
.2 The Contractor shall also comply with all insurance requirements applicable to use and occupancy of 

the Project site. 
 
§ 3.14  CUTTING AND PATCHING 
§ 3.14.1 The Contractor shall be responsible for cutting, fitting or patching required to complete the Work or to make 
its parts fit together properly. 
 
§ 3.14.2 The Contractor shall not damage or endanger a portion of the Work or fully or partially completed 
construction of the Owner or separate contractors by cutting, patching or otherwise altering such construction, or by 
excavation. The Contractor shall not cut or otherwise alter such construction by the Owner or a separate contractor 
except with written consent of the Owner and of such separate contractor; such consent shall not be unreasonably 
withheld. The Contractor shall not unreasonably withhold from the Owner or a separate contractor the Contractor's 
consent to cutting or otherwise altering the Work. 
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§ 3.15 CLEANING UP 
§ 3.15.1 The Contractor shall keep the premises and surrounding area free from accumulation of waste materials or 
rubbish caused by operations under the Contract. At completion of the Work, the Contractor shall remove from and 
about the Project waste materials, rubbish, the Contractor's tools, construction equipment, machinery and surplus 
materials. The Contractor shall, consistent with Subparagraph 13.15, clean all glass; replace all broken glass; remove 
stains, spots, dust and dirt from finish surfaces; clean all hardware; remove extraneous paint spots and smears from 
all surfaces; clean all fixtures; and wash all concrete. 
 
§ 3.15.2 If the Contractor fails to clean up as provided in the Contract Documents, the Owner may do so and the cost 
thereof shall be charged to the Contractor by withholding such cost from amounts otherwise owed Contractor, unless 
the cost exceeds the Guaranteed Maximum Price in which case it shall be paid by Contractor as Contractor’s sole 
responsibility. 
 
§ 3.16 ACCESS TO WORK 
§ 3.16.1 The Contractor shall provide the Owner and Architect access to the Work in preparation and progress 
wherever located. 
 
§ 3.17 ROYALTIES, PATENTS AND COPYRIGHTS 
§ 3.17.1 The Contractor shall pay all royalties and license fees. The Contractor shall defend suits or claims for 
infringement of copyrights and patent rights and shall hold the Owner and Architect harmless from loss on account 
thereof, but shall not be responsible for such defense or loss when a particular design, process or product of a 
particular manufacturer or manufacturers is required by the Contract Documents or where the copyright violations 
are contained in Drawings, Specifications or other documents prepared by the Owner or Architect. However, if the 
Contractor has reason to believe that the required design, process or product is an infringement of a copyright or a 
patent, the Contractor shall be responsible for such loss unless such information is promptly furnished to the 
Architect. 
 
§ 3.18 INDEMNIFICATION 
§ 3.18.1 To the fullest extent permitted by law, the Contractor shall indemnify and hold harmless the Owner, 
Lenders, Equity Investors, Architect, Architect's consultants, and all other parties listed in Exhibit “K” to the 
Agreement, (collectively “Indemnified Parties”), as well as all agents and employees of any of them, from and 
against claims, damages, losses and expenses, including but not limited to attorneys' fees, arising out of or resulting 
from performance of the Work, provided that such claim, damage, loss or expense is attributable to bodily injury, 
sickness, disease or death, or to injury to or destruction of tangible property (other than the Work itself) or as 
specified in Section 3.18.3, but only to the extent caused by the negligent acts or omissions of the Contractor, a 
Subcontractor, anyone directly or indirectly employed by them or anyone for whose acts they may be liable, 
regardless of whether or not such claim, damage, loss or expense is caused in part by a party indemnified hereunder. 
Such obligation shall not be construed to negate, abridge, or reduce other rights or obligations of indemnity which 
would otherwise exist as to a party or person described in this Section 3.18. 
 
§ 3.18.2 In claims against any person or entity indemnified under this Section 3.18 by an employee of the Contractor, 
a Subcontractor, anyone directly or indirectly employed by them or anyone for whose acts they may be liable, the 
indemnification obligation under Section 3.18.1 shall not be limited by a limitation on amount or type of damages, 
compensation or benefits payable by or for the Contractor or a Subcontractor under workers' compensation acts, 
disability benefit acts or other employee benefit acts. 
 
§ 3.18.3  To the fullest extent allowed by law, the Contractor's indemnity obligations under this Paragraph 3.18 shall 
also specifically include, without limitation, all fines, penalties, damages, liabilities, costs, expenses (including, 
without limitation, reasonable attorneys' fees), and punitive damages (if any) arising out of, or in connection with, 
any (i) violation of or failure to comply with any law, statute, ordinance, rule, regulation, code or regulation of a 
public authority that bears upon the performance of the work by the Contractor, a Subcontractor, or any person or 
entity for whom either is responsible, (ii) means, methods, procedures, techniques, or sequences of execution or 
performance of the Work, and (iii) failure to secure and pay for permits, fees, approvals, licenses, and inspections as 
required under the Contract Documents, or any violations of any permit or other approval of a public authority 
applicable to the Work, by the Contractor, a Subcontractor, or any person or entity for whom either is responsible. 
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§ 3.18.4  The Contractor shall indemnify and hold harmless all of the Indemnified Parties from and against any costs 
and expenses (including reasonable attorneys' fees) incurred by any of the Indemnified Parties in enforcing any of 
the Contractor's defense, indemnity, and hold harmless obligations under the Contract. 
 
§ 3.18.5  The indemnification provisions set forth herein apply regardless of whether the Agreement is executed after 
Contractor begins the Work, and shall extend to claims arising after the Agreement is terminated, including a dispute 
as to the termination of Contractor.  The indemnity obligations of Contractor shall continue until such time it is 
determined by final judgment that the claim against the Indemnified Parties is fully and finally barred by the statute 
of limitations or the statute of repose, which may be expressly and/or impliedly tolled as to Contractor by Owner.   
 
§ 3.18.6  The indemnification obligations of Contractor under this Paragraph 3.18 and elsewhere in the Contract 
Documents shall not be limited by the amounts or types of insurance which Contractor is required to carry under the 
Agreement.  The right to indemnification by Contractor under this Paragraph 3.18 shall be in addition to Owner’s 
separate rights under the insurance to be provided by Contractor under the Agreement.  
 
§ 3.18.7  Furthermore, Contractor shall defend the Indemnified Parties if any claim is asserted against the 
Indemnified Parties, provided that the claim arises out of or results from performance of the Work and provided 
further that the claim is attributable to bodily injury or death or to injury to or destruction of tangible property (other 
than the Work itself) or as specified in Section 3.18.3.  Contractor’s duty to defend the Indemnified Parties is 
entirely separate from, independent of and free standing from Contractor’s duty to indemnify the Indemnified 
Parties.  Such defense obligation shall arise immediately upon written notice of claim being provided to Contractor, 
and includes, without limitation, the obligation to defend Owner with respect to any alternative dispute resolution 
proceeding authorized under the Contract as well as matters related to investigation and resolution of claims.  
Payment by any Indemnified Party is not a condition precedent to enforcing such Indemnified Party’s rights to 
indemnification and/or defense under the Agreement.  
 
§ 3.19  SUBSTITUTIONS 
§ 3.19.1  Articles or materials specified by proprietary name, or by the name of the vendor or manufacturer, are 
expected to be furnished by the Contractor as specified.  Substitutions of materials or methods are invited, provided 
that they are submitted and separately qualified as provided in Subparagraphs 3.19.1 and 3.19.2. 
 
§ 3.19.2  Request for approval of substitutions shall be accompanied by the manufacturer's specifications and 
technical data, and where reasonably requested by the Owner actual samples, setting forth in detail the physical and 
chemical properties, and other characteristics, adequate to enable the Architect to determine the acceptability of the 
proposed substitute item.  The burden of proof of equality in the proposed substitution shall be the sole 
responsibility of the Contractor.  Insufficient supporting data will be cause for disapproval of the proposed 
substitution. 
 

 (a)  After the Contract is signed, the Contractor may suggest substitute makes and kinds of material and 
equipment, indicating the amount of credit in each instance.  Acceptance of substitute items shall be only 
by written approval of the Owner and in accordance with Change Order procedures as identified in Article 
7 of the General Conditions. 
 
 (b)  In the event that the Architect's evaluation of the suggested substitute item is required, the Contractor 
shall pay the Architect's fee for investigating and evaluating the substitution if such substitution relates to 
Contractor's non-performance or poor management. 
 
 (c)  The Contractor shall assume full responsibility for having all of the substitute items comply in all 
respects with the applicable portions of the Contract Documents, except where such requirements are 
waived specifically by the Owner. 
 
 (d)  The Contractor may request a no-credit substitution only in the event that the specified item is not 
available or is obsolete at the time of construction. 
 
 (e)  The Contractor shall be responsible for all costs incurred by it or other trades which result from a 
substitution of material or equipment. 
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§ 3.19.3  Acceptance of each "equal" product is at the sole discretion of the Owner.  The Owner expects to consider 
whether a product is equal in the following respects (which are listed without limiting the Owner's discretion): 
 

 (a)  Equal in quality of material, in structural assembly, and in details of construction. 
 
 (b)  Equal in performance, mechanically and technically. 
 
 (c)  Equal in finish, or in characteristics permitting specified finish application.   
 
 (d)  Equal in plan arrangement.  If substitutions require rearrangement of partitions or openings for pipe 
work, ducts, intakes, exhaust, or other items, then such arrangements shall be equal in convenience and 
compatible with the original arrangement.  If such rearrangement is approved by the Owner, and involves 
additional costs, such additional costs, including the time of the Architect, shall be borne by the Contractor. 
 
 (e)  Equal in price.  Materials and equipment which are competitive products, and are approximately equal 
in price on the open market, will be considered equal in price.  If approval is requested for materials or 
equipment materially cheaper than the specified products, then the Owner may, at its sole discretion, 
require that the specified products be furnished.   
 
 (f)  Equal in repair and maintenance.  An important condition in determining equality of substitute 
materials and equipment is the availability of replacement parts and of maintenance service.  An inequality 
in this respect between proposed substitutions and specified products may be a determining factor in 
denying approval. 
 
(g) Equal in time.  The Contractor must advise the Owner of the time impact of all substitutions. 

 
§ 3.20  LENDERS and EQUITY INVESTORS 
§ 3.20.1  The Contractor shall provide all documents, reports, and other information reasonably requested by Lenders 
(as identified in Exhibit “N”) or by Equity Investor (as identified in Exhibit “N”), and shall cooperate with all 
Lenders and Equity Investors to the fullest extent possible.  In addition, attached as Exhibit “L” to the Contract is a 
description of certain lending requirements of the Lenders and other requirements of Equity Investor.  The 
Contractor shall comply with all requirements set forth in Exhibit “L”.   
 
ARTICLE 4   ADMINISTRATION OF THE CONTRACT 
§ 4.1 ARCHITECT 
§ 4.1.1 The Architect is the person lawfully licensed to practice architecture or an entity lawfully practicing 
architecture identified as such in the Agreement and is referred to throughout the Contract Documents as if singular 
in number. The term "Architect" means the Architect or the Architect's authorized representative.  The term 
Architect, Architect/Engineer and Engineer as used in the Contract Documents shall be taken to mean the firm 
identified in the cover page of these General Conditions, so long as that firm is the Architect under Contract. 
 
§ 4.1.2  Duties, responsibilities and limitations of authority of the Architect as set forth in the Contract Documents 
shall not be restricted, modified or extended without written consent of the Owner and Architect.  
 
§ 4.1.3  If the employment of the Architect is terminated, the Owner shall employ a new Architect whose status 
under the Contract Documents shall be that of the former Architect. 
 
§ 4.2 ARCHITECT'S ADMINISTRATION OF THE CONTRACT 
§ 4.2.1 The Architect will provide administration of the Contract as described in the Contract Documents, and will be 
an Owner's representative (1) during construction, (2) until final payment is due and (3) with the Owner's 
concurrence, from time to time during the one-year period for correction of Work described in Section 12.2. The 
Architect will have authority to act on behalf of the Owner only to the extent provided in the Contract Documents, 
unless otherwise modified in writing in accordance with other provisions of the Contract. 
 
§ 4.2.2 The Architect, as a representative of the Owner, will visit the site at intervals appropriate to the stage of the 
Contractor's operations (1) to become generally familiar with and to keep the Owner informed about the progress 
and quality of the portion of the Work completed, (2) to endeavor to guard the Owner against defects and 
deficiencies in the Work, and (3) to determine in general if the Work is being performed in a manner indicating that 
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the Work, when fully completed, will be in accordance with the Contract Documents. However, the Architect will 
not be required to make exhaustive or continuous on-site inspections to check the quality or quantity of the Work. 
The Architect will neither have control over or charge of, nor be responsible for, the construction means, methods, 
techniques, sequences or procedures, or for the safety precautions and programs in connection with the Work, since 
these are solely the Contractor's rights and responsibilities under the Contract Documents, except as provided in 
Section 3.3.1. 
 
§ 4.2.3 The Architect will not be responsible for the Contractor's failure to perform the Work in accordance with the 
requirements of the Contract Documents. The Architect will not have control over or charge of and will not be 
responsible for acts or omissions of the Contractor, Subcontractors, or their agents or employees, or any other 
persons or entities performing portions of the Work. 
 
§ 4.2.4 Communications Facilitating Contract Administration.  Except as may otherwise be provided in the Contract 
Documents, the Owner and the Contractor may communicate through the Architect.  Communications by and with 
the Architect's consultants shall be through the Architect.  It is expressly understood, however, that the Owner may, 
at any time, directly communicate with the Contractor or any Subcontractor. 
 
§ 4.2.5 Based on the Architect's evaluations of the Contractor's Applications for Payment, the Architect will review 
and certify the amounts due the Contractor and will issue Certificates for Payment for such portions of the Work, 
provided that the amount due to Contractor will be determined by Owner in accordance with the Contract 
Documents. 
 
§ 4.2.6 The Architect will have authority to reject Work that does not conform to the Contract Documents. Whenever 
the Architect considers it necessary or advisable, the Architect will have authority to require inspection or testing of 
the Work in accordance with Sections 13.5.2 and 13.5.3, whether or not such Work is fabricated, installed or 
completed. However, neither this authority of the Architect nor a decision made in good faith either to exercise or 
not to exercise such authority shall give rise to a duty or responsibility of the Architect to the Contractor, 
Subcontractors, material and equipment suppliers, their agents or employees, or other persons or entities performing 
portions of the Work. 
 
§ 4.2.7 The Architect will review and approve or take other appropriate action upon the Contractor's submittals such 
as Shop Drawings, Product Data and Samples, but only for the limited purpose of checking for conformance with 
information given and the design concept expressed in the Contract Documents. The Architect's action will be taken 
with such reasonable promptness as to cause no delay in the Work or in the activities of the Owner, Contractor or 
separate contractors, while allowing sufficient time in the Architect's professional judgment to permit adequate 
review. Review of such submittals is not conducted for the purpose of determining the accuracy and completeness of 
other details such as dimensions and quantities, or for substantiating instructions for installation or performance of 
equipment or systems, all of which remain the responsibility of the Contractor as required by the Contract 
Documents. The Architect's review of the Contractor's submittals shall not relieve the Contractor of the obligations 
under Sections 3.3, 3.5 and 3.12. The Architect's review shall not constitute approval of safety precautions or, unless 
otherwise specifically stated by the Architect, of any construction means, methods, techniques, sequences or 
procedures. The Architect's approval of a specific item shall not indicate approval of an assembly of which the item 
is a component.   
 
§ 4.2.8 The Architect will prepare Change Orders and Construction Change Directives, and may authorize minor 
changes in the Work as provided in Section 7.4. 
 
§ 4.2.9 The Architect will conduct inspections to determine the date or dates of Substantial Completion and the date 
of Final Completion, will receive and forward to the Owner, for the Owner's review and records, written warranties 
and related documents required by the Contract and assembled by the Contractor, and will issue a final Certificate 
for Payment upon compliance with the requirements of the Contract Documents. 
 
§ 4.2.10 If the Owner and Architect agree, the Architect will provide one or more project representatives to assist in 
carrying out the Architect's responsibilities at the site. The duties, responsibilities and limitations of authority of 
such project representatives shall be as set forth in an exhibit to be incorporated in the Contract Documents. 
 
§ 4.2.11 The Architect will interpret and decide matters concerning performance under and requirements of, the 
Contract Documents on written request of either the Owner or Contractor. The Architect's response to such requests 
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will be made in writing within any time limits agreed upon or otherwise with reasonable promptness. If no 
agreement is made concerning the time within which interpretations required of the Architect shall be furnished in 
compliance with this Section 4.2, then delay shall not be recognized on account of failure by the Architect to furnish 
such interpretations until 15 days after written request is made for them. 
 
§ 4.2.12 Interpretations and decisions of the Architect will be consistent with the intent of and reasonably inferable 
from the Contract Documents and will be in writing or in the form of drawings. When making such interpretations 
and initial decisions, the Architect will endeavor to secure faithful performance by both Owner and Contractor, will 
not show partiality to either and will not be liable for results of interpretations or decisions so rendered in good faith. 
 
§ 4.2.13 The Architect's decisions on matters relating to aesthetic effect will be final if consistent with the intent 
expressed in the Contract Documents.  In no event shall a decision or recommendation by the Architect which has 
the effect of increasing the cost of construction or extending the Contract Time be effective without the express prior 
written consent of the Owner.  For the purposes of granting the written consent required by this Subparagraph 
4.2.13, the Architect is not the authorized agent of the Owner. 
 
§ 4.3 CLAIMS AND DISPUTES 
§ 4.3.1 Definition.  A Claim is a demand or assertion by the Contractor seeking, as a matter of right, adjustment or 
interpretation of Contract terms, payment of money, extension of time or other relief with respect to the terms of the 
Contract.  The term "Claim" also includes other disputes and matters in question between the Owner and Contractor 
arising out of or relating to the Contract.  Claims must be initiated by written notice.  The responsibility to 
substantiate Claims shall rest with the party making the Claim. 
 
§ 4.3.2 Time Limits on Claims. Claims by Contractor must be initiated within 14 days after occurrence of the event 
giving rise to such Claim or within 14 days after the Contractor first recognizes the condition giving rise to the 
Claim, whichever is later. Claims must be initiated by written notice to the Architect and Owner.  Should Contractor 
initiate a Claim beyond such 14 day time period, it is expressly understood and agreed that Contractor has waived its 
entitlement to any adjustment to the Contract based on the Claim. 
 
§ 4.3.3 Continuing Contract Performance. Pending final resolution of a Claim except as otherwise agreed in writing 
or as provided in Section 9.7.1 and Article 14, the Contractor shall proceed diligently with performance of the 
Contract and the Owner shall continue to make payments in accordance with the Contract Documents. 
 
§ 4.3.4 Claims for Concealed or Unknown Conditions. If conditions are encountered at the site which are (1) 
subsurface or otherwise concealed physical conditions which differ materially from those indicated in the Contract 
Documents or (2) unknown physical conditions of an unusual nature, which differ materially from those ordinarily 
found to exist and generally recognized as inherent in construction activities of the character provided for in the 
Contract Documents, then notice by the observing party shall be given to the other party promptly before conditions 
are disturbed and in no event later than 14 days after first observance of the conditions. The Architect will promptly 
investigate such conditions and, if they differ materially and cause an increase or decrease in the Contractor's cost 
of, or time required for, performance of any part of the Work, will recommend an equitable adjustment in the 
Contract Sum or Contract Time, or both. If the Architect determines that the conditions at the site are not materially 
different from those indicated in the Contract Documents and that no change in the terms of the Contract is justified, 
the Architect shall so notify the Owner and Contractor in writing, stating the reasons. Claims by either party in 
opposition to such determination must be made within 14 days after the Architect has given notice of the decision. If 
the conditions encountered are materially different, the Contract Sum and Contract Time shall be equitably adjusted, 
but if the Owner and Contractor cannot agree on an adjustment in the Contract Sum or Contract Time, the 
adjustment shall be referred to the Architect for initial determination, subject to further proceedings pursuant to 
Section 4.4.  No adjustment in the Contract Time or Contract Sum shall be permitted, however, in connection with a 
concealed or unknown condition that does not differ materially from those conditions disclosed or that reasonably 
should have been disclosed by the Contractor's (i) prior inspections, tests, reviews, and preconstruction services for 
the Project, or (ii) inspections, tests, reviews, and preconstruction services that the Contractor had the opportunity to 
make or should have performed in connection with the Project. 
 
§ 4.3.5 Claims for Additional Cost.  If the Contractor wishes to make Claim for an increase in the Contract Sum, 
written notice as provided herein shall be given before proceeding to execute the Work. Prior notice is not required 
for Claims relating to an emergency endangering life or property arising under Section 10.6. 
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§ 4.3.6 If the Contractor believes additional cost is involved for reasons including but not limited to (1) a written 
interpretation from the Architect, (2) an order by the Owner to stop the Work where the Contractor was not at fault, 
(3) a written order for a minor change in the Work issued by the Architect, (4) failure of payment by the Owner, (5) 
termination of the Contract by the Owner, (6) Owner's suspension or (7) other reasonable grounds, Claim shall be 
filed in accordance with this Section 4.3.  Failure of the Contractor to adhere to the requirements of this Section 4.3 
shall constitute a waiver of Contractor’s entitlement to any adjustment to the Contract based on the Claim. 
 
§ 4.3.7 Claims for Additional Time 
§ 4.3.7.1 If the Contractor wishes to make Claim for an increase in the Contract Time, written notice as provided 
herein shall be given. The Contractor's Claim shall include an estimate of cost and of probable effect of delay on the 
progress of the Work. In the case of a continuing delay only one Claim is necessary.  All such Claims must be filed 
with Owner not later than 14 days after Contractor first has notice of the basis for such Claim.  Should Contractor 
initiate a Claim beyond such 14 day time period, it is expressly understood and agreed that Contractor has waived its 
entitlement to any adjustment to the Contract based on the Claim. 
 
§ 4.3.7.2 If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be documented 
by data substantiating that weather conditions were abnormal for the period of time, could not have been reasonably 
anticipated and had an adverse effect on the scheduled construction.  Delays due to adverse weather conditions will 
only be permitted if the number of days of adverse weather exceeds the following monthly parameters and only if 
the Contractor can verify that adverse weather caused delays that exceeds the following number of calendar days per 
month:  January [5 days]; February [5 days]; March [5 days]; April [3 days]; May [0 days]; June [0 day]; July [0 
day]; August [0 day]; September [0 day]; October [0 days]; November [3 days]; and December [4 days]. 
 
Contractor shall include in its Construction Schedule anticipated days of lost production due to weather impacts not 
otherwise considered as "abnormal weather".  All Claims for additional time due to abnormal weather must be filed 
with Owner not later than 14 days after Contractor first has notice of the basis for such Claim.  Should Contractor 
initiate a Claim beyond such 14 day time period, it is expressly understood and agreed that Contractor has waived its 
entitlement to any adjustment to the Contract based on the Claim. 
 
§ 4.3.8 Injury or Damage to Person or Property.  If either party to the Contract suffers injury or damage to person or 
property because of an act or omission of the other party, or of others for whose acts such party is legally 
responsible, written notice of such injury or damage, whether or not insured, shall be given to the other party within 
a reasonable time not exceeding 14 days after discovery. The notice shall provide sufficient detail to enable the other 
party to investigate the matter. 
 
§ 4.3.9 If unit prices are stated in the Contract Documents or subsequently agreed upon, and if quantities originally 
contemplated are materially changed in a proposed Change Order or Construction Change Directive so that 
application of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or 
Contractor, the applicable unit prices shall be equitably adjusted. 
 
§ 4.3.10 Claims for Consequential Damages. The Contractor and Owner waive Claims against each other for 
consequential damages arising out of or relating to the Contract. This mutual waiver includes:  
 

.1  damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, 
business and reputation, and for loss of management or employee productivity or of the services of 
such persons; and  

 
.2   damages incurred by the Contractor for principal office expenses including the compensation of 

personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Work.  

 
This mutual waiver is applicable, without limitation, to all consequential damages due to either party's termination in 
accordance with Article 14. Nothing contained in this Section 4.3.10 shall be deemed to preclude an award of 
liquidated damages as provided in Section 4.3 of the A-102 Agreement, nor preclude an Owner award under Section 
4.4 of the A-102 Agreement regarding tax credits and other related losses, when applicable, in accordance with the 
requirements of the Contract Documents.  
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§ 4.4 RESOLUTION OF CLAIMS AND DISPUTES 
§ 4.4.1 Decision of Architect.  Claims, including those alleging an error or omission by the Architect but excluding 
those arising under Sections 10.3 through 10.5, may be referred initially to the Architect for decision if the claimant 
first recognizes the claim prior to the date of Final Payment. An initial decision by the Architect shall not be 
required as a condition precedent to mediation or litigation of all Claims between the Contractor and Owner arising 
prior to the date final payment is due, unless 30 days have passed after the Claim has been referred to the Architect 
with no decision having been rendered by the Architect. The Architect will not decide disputes between the 
Contractor and persons or entities other than the Owner. 
 
§ 4.4.2 Intentionally not used. 
 
§ 4.4.3 If a Claim relates to or is the subject of a mechanic's lien, the party asserting such Claim may proceed in 
accordance with applicable law to comply with the lien notice or filing deadlines prior to resolution of the Claim by 
the Architect, by mediation or by litigation. 
 
§ 4.5 MEDIATION 
§ 4.5.1 Any Claim arising out of or related to the Contract, except Claims relating to aesthetic effect and except those 
waived as provided for in Sections 4.3.10, 9.10.4 and 9.10.5 shall, be subject to mediation as a condition precedent 
to the institution of legal or equitable proceedings by either party. 
 
§ 4.5.2 The parties shall endeavor to resolve their Claims by mediation which, unless the parties mutually agree 
otherwise, shall be in accordance with the Construction Industry Mediation Rules of the American Arbitration 
Association currently in effect. Request for mediation shall be filed in writing with the other party to the Contract 
and with the American Arbitration Association. The request may be made concurrently with the filing of a demand 
for legal or equitable proceedings but, in such event, mediation shall proceed in advance of legal or equitable 
proceedings, which shall be stayed pending mediation for a period of 60 days from the date of filing, unless stayed 
for a longer period by agreement of the parties or court order. 
 
§ 4.5.3 The parties shall share the mediator's fee and any filing fees equally. The mediation shall be held in the place 
where the Project is located, unless another location is mutually agreed upon. Agreements reached in mediation shall 
be enforceable as settlement agreements in any court having jurisdiction thereof. 
 
§ 4.6 LITIGATION 
§ 4.6.1 Should any Claim remain unresolved after mediation, the Claim shall be fully and finally settled by 
adjudication in a court of law having jurisdiction over the dispute. 
 
ARTICLE 5   SUBCONTRACTORS 
§ 5.1 DEFINITIONS 
§ 5.1.1 A Subcontractor is a person or entity who has a direct contract with the Contractor to perform a portion of the 
Work at the site. The term "Subcontractor" is referred to throughout the Contract Documents as if singular in 
number and means a Subcontractor or an authorized representative of the Subcontractor. The term "Subcontractor" 
does not include a separate contractor or subcontractors of a separate contractor. 
 
§ 5.1.2 A Sub-subcontractor is a person or entity who has a direct or indirect contract with a Subcontractor to 
perform a portion of the Work at the site. The term "Sub-subcontractor" is referred to throughout the Contract 
Documents as if singular in number and means a Sub-subcontractor or an authorized representative of the Sub-
subcontractor. 
 
§ 5.2 AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS OF THE WORK 
§ 5.2.1 The Contractor, as soon as practicable after award of the Contract, shall furnish in writing to the Owner 
through the Architect the names of persons or entities (including those who are to furnish materials or equipment 
fabricated to a special design) proposed for each principal portion of the Work. The Architect will promptly reply to 
the Contractor in writing stating whether or not the Owner or the Architect, after due investigation, has reasonable 
objection to any such proposed person or entity.  Failure of the Owner or Architect to reply promptly shall constitute 
notice of no reasonable objection.  The Contractor shall provide a minimum of three (3) bids for each trade heading 
which exceeds Ten Thousand Dollars ($10,000).  All Subcontractors shall be subject to the approval of Lenders and 
Equity Investor. 
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§ 5.2.2 The Contractor shall not contract with a proposed person or entity to whom the Owner or Architect has made 
reasonable and timely objection. The Contractor shall not be required to contract with anyone to whom the 
Contractor has made reasonable objection. 
 
§ 5.2.3 If the Owner, Lenders, Equity Investors or Architect has reasonable objection to a person or entity proposed 
by the Contractor, the Contractor shall propose another to whom the Owner, Lenders, Equity Investors or Architect 
has no reasonable objection. If the proposed but rejected Subcontractor was reasonably capable of performing the 
Work, the Contract Sum and Contract Time shall be increased or decreased by the difference, if any, occasioned by 
such change, and an appropriate Change Order shall be issued before commencement of the substitute 
Subcontractor's Work. However, no increase in the Contract Sum or Contract Time shall be allowed for such change 
unless the Contractor has acted promptly and responsively in submitting names as required. 
 
§ 5.2.4 The Contractor shall not change a Subcontractor, person or entity previously selected if the Owner, Lenders 
Equity Investor, or Architect makes reasonable objection to such substitute. 
 
§ 5.2.5  As a condition to the Owner's approval of a Subcontractor, the Owner may require at the Owner's expense 
any person or entity proposed by Contractor to be retained as a Subcontractor on the Project to furnish a bond issued 
by a corporate surety authorized as such by the State of California and acceptable as a surety or reinsurer on federal 
bonds under Title 31 United States Code Sections 9304 through 9308, as published from time to time in the Federal 
Register.  Such bond shall be in an amount as may be designated by the Owner and shall be for the faithful 
performance of his or her or its subcontract and for the payment of all claims for labor or material used by such 
Subcontractor in performing his or her or its subcontract for the Project. 
 
At the written request of the Owner for good cause and when required by Lenders or Equity Investors, the 
Contractor shall provide copies of any or all contracts between the Contractor and Subcontractor(s) within 3 (three) 
working days of request.  The parties acknowledge that this is a material term of the Contract. 
 
§ 5.3 SUBCONTRACTUAL RELATIONS 
§ 5.3.1 By appropriate agreement, written where legally required for validity, the Contractor shall require each 
Subcontractor, to the extent of the Work to be performed by the Subcontractor, to be bound to the Contractor by 
terms of the Contract Documents, and to assume toward the Contractor all the obligations and responsibilities, 
including the responsibility for safety of the Subcontractor's Work, which the Contractor, by these Contract 
Documents, assumes toward the Owner and Architect. Each subcontract agreement shall preserve and protect the 
rights of the Owner and Architect under the Contract Documents with respect to the Work to be performed by the 
Subcontractor so that subcontracting thereof will not prejudice such rights, and shall allow to the Subcontractor, 
unless specifically provided otherwise in the subcontract agreement, the benefit of all rights, remedies and redress 
against the Contractor that the Contractor, by the Contract Documents, has against the Owner. Where appropriate, 
the Contractor shall require each Subcontractor to enter into similar agreements with Sub-subcontractors. The 
Contractor shall make available to each proposed Subcontractor, prior to the execution of the subcontract agreement, 
copies of the Contract Documents to which the Subcontractor will be bound, and, upon written request of the 
Subcontractor, identify to the Subcontractor terms and conditions of the proposed subcontract agreement which may 
be at variance with the Contract Documents. Subcontractors will similarly make copies of applicable portions of 
such documents available to their respective proposed Sub-subcontractors. 
 
§ 5.3.2  All subcontracts shall be in writing in form and substance substantially similar to the Contractor's standard 
form subcontract, which is attached to the Agreement as an exhibit.  Each of Contractor’s subcontracts shall 
specifically provide that the Owner is an intended third party beneficiary of such subcontract.  Contractor is solely 
responsible for the terms and conditions of its subcontracts, including the adherence of such subcontracts to the 
requirements set forth in these General Conditions.  Owner’s review of Contractor’s subcontracts, including review 
of the form subcontract attached as an exhibit, does not relieve Contractor from any of its obligations under the 
Contract Documents, nor does it affect any of Contractor’s obligations owed to Owner under the Contract 
Documents.  Owner’s failure to object to any subcontract, or portion thereof, does not constitute a waiver of 
Owner’s rights under the Contract Documents.   
 
§ 5.4 CONTINGENT ASSIGNMENT OF SUBCONTRACTS 
§ 5.4.1 Each subcontract agreement for a portion of the Work is assigned by the Contractor to the Owner provided 
that: 
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.1 assignment is effective only after termination of the Contract by the Owner for cause pursuant to 
Section 14.2 and only for those subcontract agreements which the Owner accepts by notifying the 
Subcontractor and Contractor in writing; and 

 
.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the 

Contract. 
 

§ 5.4.2 Upon such assignment, if the Work has been suspended for more than 30 days, the Subcontractor's 
compensation shall be equitably adjusted for increases in cost resulting from the suspension. 
 
§ 5.4.3  Each subcontract shall specifically provide that the Owner shall only be responsible to the Subcontractor for 
those obligations of the Contractor that accrue subsequent to the Owner's exercise of any rights under this 
conditional assignment. 
 
[OPTIONAL] § 5.5 CA HOUSING FINANCE AGENCY (CalHFA) REQUIREMENT 
§ 5.5.1  If Contractor or any officers or director of the Contractor, or any stockholder holding ten percent (10%) or 
more of the voting stock of the Contractor, or any person having directly or indirectly an interest of ten percent 
(10%) or more in the Contractor, also is a subcontractor or material supplier or stockholder holding ten percent 
(10%) or more of the voting stock of a subcontractor or material supplier, or directly or indirectly has an interest of 
ten percent (10%) or more in a subcontractor or material supplier, then the Contractor shall disclose in writing to 
CalHFA the identity of such subcontractor or material supplier and obtain the written approval of CalHFA to their 
use; and if such subcontractor or material supplier is approved by CalHFA, the Contractor shall certify 
simultaneously with the request for any payment to them that the amount paid to them is a fair and reasonable price 
for the work or materials.  
 
ARTICLE 6   CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTORS 
§ 6.1 OWNER'S RIGHT TO PERFORM CONSTRUCTION AND TO AWARD SEPARATE CONTRACTS 
§ 6.1.1 The Owner reserves the right to perform construction or operations related to the Project with the Owner's 
own forces, and to award separate contracts in connection with other portions of the Project or other construction or 
operations on the site under Conditions of the Contract identical or substantially similar to these including those 
portions related to insurance and waiver of subrogation. If the Contractor claims that delay or additional cost is 
involved because of such action by the Owner, the Contractor shall make such Claim as provided in Section 4.3. 
 
§ 6.1.2 When separate contracts are awarded for different portions of the Project or other construction or operations 
on the site, the term "Contractor" in the Contract Documents in each case shall mean the Contractor who executes 
each separate Owner-Contractor Agreement. 
 
§ 6.1.3 The Owner shall provide for coordination of the activities of the Owner's own forces and of each separate 
contractor with the Work of the Contractor, who shall cooperate with them. The Contractor shall participate with 
other separate contractors and the Owner in reviewing their construction schedules when directed to do so. The 
Contractor shall make any revisions to the construction schedule deemed necessary after a joint review and mutual 
agreement. The construction schedules shall then constitute the schedules to be used by the Contractor, separate 
contractors and the Owner until subsequently revised. 
 
§ 6.1.4 Unless otherwise provided in the Contract Documents, when the Owner performs construction or operations 
related to the Project with the Owner's own forces, the Owner shall be deemed to be subject to the same obligations 
and to have the same rights which apply to the Contractor under the Conditions of the Contract, including, without 
excluding others, those stated in Article 3, this Article 6 and Articles 10, 11 and 12. 
 
§ 6.1.5  The Contractor accepts assignment of, and liability for, all purchase orders and other agreements for 
procurement of materials and equipment that are identified as part of the Contract Documents.  The Contractor shall 
be responsible for such pre-purchased items, if any, as if the Contractor were the original purchaser.  The Contract 
Sum includes, without limitation, all costs and expenses in connection with delivery, storage, insurance, installation, 
and testing of items covered in an assigned purchase order or agreements.  All warranty and correction of the Work 
obligations under the Contract Documents shall also apply to any pre-purchased items, unless the Contract 
Documents specifically provide otherwise.  The Contractor shall not be entitled to any markup, fee, or 
administrative overhead on any materials and equipment purchased by the Owner. 
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§ 6.2 MUTUAL RESPONSIBILITY 
§ 6.2.1 The Contractor shall afford the Owner and separate contractors reasonable opportunity for introduction and 
storage of their materials and equipment and performance of their activities, and shall connect and coordinate the 
Contractor's construction and operations with theirs as required by the Contract Documents. 
 
§ 6.2.2 If part of the Contractor's Work depends for proper execution or results upon construction or operations by 
the Owner or a separate contractor, the Contractor shall, prior to proceeding with that portion of the Work, promptly 
report to the Architect apparent discrepancies or defects in such other construction that would render it unsuitable 
for such proper execution and results. Failure of the Contractor so to report shall constitute an acknowledgment that 
the Owner's or separate contractor's completed or partially completed construction is fit and proper to receive the 
Contractor's Work, except as to defects not then reasonably discoverable. 
 
§ 6.2.3 The Owner shall be reimbursed by the Contractor for costs incurred by the Owner which are payable to a 
separate contractor because of delays, improperly timed activities or defective construction of the Contractor. The 
Owner shall be responsible to the Contractor for costs incurred by the Contractor because of delays, improperly 
timed activities, damage to the Work or defective construction of a separate contractor. 
 
§ 6.2.4 The Contractor shall promptly remedy damage wrongfully caused by the Contractor to completed or partially 
completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5. 
 
§ 6.2.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching as are 
described for the Contractor in Section 3.14. 
 
§ 6.3 OWNER'S RIGHT TO CLEAN UP 
§ 6.3.1 If a dispute arises among the Contractor, separate contractors and the Owner as to the responsibility under 
their respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, 
the Owner may clean up and the Architect will allocate the cost among those responsible. 
 
ARTICLE 7   CHANGES IN THE WORK 
§ 7.1 GENERAL 
§ 7.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the 
Contract, by Change Order, Construction Change Directive or order for a minor change in the Work, subject to the 
limitations stated in this Article 7 and elsewhere in the Contract Documents. 
 
§ 7.1.2 A Change Order shall be based upon agreement among the Owner, Contractor and Architect; a Construction 
Change Directive requires agreement by the Owner and Architect and may or may not be agreed to by the 
Contractor; an order for a minor change in the Work may be issued by the Architect alone, so long as such minor 
change does not impact the Contract Time or the Contract Sum. 
 
§ 7.1.3 Changes in the Work shall be performed under applicable provisions of the Contract Documents, and the 
Contractor shall proceed promptly, unless otherwise provided in the Change Order, Construction Change Directive 
or order for a minor change in the Work.  Except as permitted in Paragraph 7.3 and Subparagraph 9.3.1.1, a change 
in the Contract Sum or the Contract Time shall be accomplished only by Change Order.  Accordingly, in the absence 
of a Change Order or Construction Change Directive, no course of conduct or dealings between the parties, nor 
express or implied acceptance of alterations or additions to the Work, and no claim that the Owner has been unjustly 
enriched by any alteration of or addition to the Work, whether or not there is, in fact, any unjust enrichment to the 
Work, shall be the basis for any claim to an increase in any amounts due under the Contract Documents or a change 
in the time period provided for in the Contract Documents. 
 
§ 7.2 CHANGE ORDERS 
§ 7.2.1 A Change Order is a written instrument prepared by the Architect and signed by the Owner, Contractor and 
Architect, stating their agreement upon all of the following: 

.1 change in the Work; 
 
.2 the amount of the adjustment, if any, in the Contract Sum; and 
 
.3 the extent of the adjustment, if any, in the Contract Time. 
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The Contract Sum and the Contract Time may only be changed by Change Order or by Construction Change 
Directive. A Change Order signed by the Contractor indicates Contractor’s agreement therewith, including the 
adjustment to the Contract Sum and/or the Contract Time.  No change in the Work, whether by way of alterations or 
additions to the Work, shall be the basis of any addition to or change in the Contract Sum and/or the Contract Time 
unless and until such alteration or addition has been authorized by a written Change Order or Construction Change 
Directive and issued in strict compliance with the requirements of the Contract Documents.  In the absence of any 
Change Order or Construction Change Directive, no course of conduct or dealing between the parties, or express or 
implied acceptance of alterations or additions to the Work, and no claim that Owner has been unjustly enriched by 
any alteration or addition to the Work, whether or not there is in fact any unjust enrichment, shall be the basis for 
any claim to increase the Contract Sum and/or the Contract Time. 
 
§ 7.2.2 Methods used in determining adjustments to the Contract Sum may include those listed in Section 7.3.3. 
 
§ 7.2.3  Agreement on any Change Order shall constitute a final settlement of all matters related to the change in the 
Work that is the subject of the Change Order, including, but not limited to, all direct and indirect costs associated 
with such change and all adjustments to the Contract Sum and the construction schedule. 
 
§ 7.3 CONSTRUCTION CHANGE DIRECTIVES 
§ 7.3.1 A Construction Change Directive is a written order prepared by the Architect and signed by the Owner and 
Architect, directing a change in the Work prior to agreement on adjustment, if any, in the Contract Sum or Contract 
Time, or both. The Owner may by Construction Change Directive, without invalidating the Contract, order changes 
in the Work within the general scope of the Contract consisting of additions, deletions or other revisions, the 
Contract Sum and Contract Time being adjusted accordingly. 
 
§ 7.3.2 A Construction Change Directive shall be used in the absence of total agreement on the terms of a Change 
Order. 
 
§ 7.3.3 If the Construction Change Directive provides for an adjustment to the Contract Sum, the adjustment shall be 
based on one of the following methods: 

.1 mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to 
permit evaluation; 

 
.2 unit prices stated in the Contract Documents or subsequently agreed upon; 
 
.3 cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 

percentage fee; or 
 
.4 as provided in Section 7.3.6. 

 
§ 7.3.4 Upon receipt of a Construction Change Directive, the Contractor shall promptly proceed with the change in 
the Work involved and advise the Architect of the Contractor's agreement or disagreement with the method, if any, 
provided in the Construction Change Directive for determining the proposed adjustment in the Contract Sum or 
Contract Time. 
 
§ 7.3.5 A Construction Change Directive signed by the Contractor indicates the agreement of the Contractor 
therewith, including adjustment in Contract Sum and Contract Time or the method for determining them. Such 
agreement shall be effective immediately and shall be recorded as a Change Order. 
 
§ 7.3.6 If the Contractor does not respond promptly or disagrees with the method for adjustment in the Contract Sum, 
the method and the adjustment shall be determined by the Architect on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase in the Contract 
Sum, a reasonable allowance for overhead and profit. In such case, and also under Section 7.3.3.3, the Contractor 
shall keep and present, in such form as the Architect may prescribe, an itemized accounting together with 
appropriate supporting data. Unless otherwise provided in the Contract Documents, costs for the purposes of this 
Section 7.3.6 shall be limited to the following: 

.1 costs of labor, including social security, old age and unemployment insurance, fringe benefits 
required by agreement or custom, and workers' compensation insurance; 
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.2 costs of materials, supplies and equipment, including cost of transportation, whether incorporated or 

consumed; 
 
.3 rental costs of machinery and equipment, exclusive of hand tools, whether rented from the Contractor 

or others; 
 
.4 costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to 

the Work; and 
 
.5 additional costs of supervision and field office personnel directly attributable to the change. 

 
§ 7.3.7 The amount of credit to be allowed by the Contractor to the Owner for a deletion or change which results in a 
net decrease in the Contract Sum shall be actual net cost as confirmed by the Architect. When both additions and 
credits covering related Work or substitutions are involved in a change, the allowance for overhead and profit shall 
be figured on the basis of net increase, if any, with respect to that change. 
 
§ 7.3.8 Pending final determination of the total cost of a Construction Change Directive to the Owner, amounts not in 
dispute for such changes in the Work shall be included in Applications for Payment accompanied by a Change 
Order indicating the parties' agreement with part or all of such costs. For any portion of such cost that remains in 
dispute, the Architect will make an interim determination for purposes of monthly certification for payment for those 
costs. That determination of cost shall adjust the Contract Sum on the same basis as a Change Order, subject to the 
right of either party to disagree and assert a claim in accordance with Article 4. 
 
§ 7.3.9 When the Owner and Contractor agree with the determination made by the Architect concerning the 
adjustments in the Contract Sum and Contract Time, or otherwise reach agreement upon the adjustments, such 
agreement shall be effective immediately and shall be recorded by preparation and execution of an appropriate 
Change Order. 
 
§ 7.4 MINOR CHANGES IN THE WORK 
§ 7.4.1 The Architect will have authority to order minor changes in the Work not involving adjustment in the 
Contract Sum or extension of the Contract Time and not inconsistent with the intent of the Contract Documents. 
Such changes shall be effected by written order and shall be binding on the Owner and Contractor. The Contractor 
shall carry out such written orders promptly. 
 
ARTICLE 8   TIME 
§ 8.1 DEFINITIONS 
§ 8.1.1 Unless otherwise provided, Contract Time is the period of time, including authorized adjustments, allotted in 
the Contract Documents for Substantial Completion of the Work. 
 
§ 8.1.2 The date of commencement of the Work is the date established in the Agreement. 
 
§ 8.1.3 The date of Substantial Completion is the date certified by the Architect in accordance with Section 9.8. 
 
§ 8.1.4 The term "day" as used in the Contract Documents shall mean calendar day unless otherwise specifically 
defined. 
 
§ 8.2 PROGRESS AND COMPLETION 
§ 8.2.1 Time limits stated in the Contract Documents are of the essence of the Contract. By executing the Agreement 
the Contractor confirms that the Contract Time is a reasonable period for performing the Work. 
 
§ 8.2.2 The Contractor shall not knowingly, except by agreement or instruction of the Owner in writing, prematurely 
commence operations at the site or elsewhere prior to the effective date of insurance required by Article 11 to be 
furnished by the Contractor and Owner. The date of commencement of the Work shall not be changed by the 
effective date of such insurance. Unless the date of commencement is established by the Contract Documents or a 
notice to proceed given by the Owner, the Contractor shall notify the Owner in writing not less than five days or 
other agreed period before commencing the Work to permit the timely filing of mortgages, mechanic's liens and 
other security interests. 
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§ 8.2.3 The Contractor shall proceed expeditiously with adequate forces and shall achieve Substantial Completion of 
the entire Work within the Contract Time. 
 
§ 8.3 DELAYS AND EXTENSIONS OF TIME 
§ 8.3.1 If the Contractor is delayed at any time in the commencement or progress of the Work by an act or neglect of 
the Owner or Architect, or of an employee of either, or of a separate contractor employed by the Owner, or by 
changes ordered in the Work, or by labor disputes, fire, unavoidable casualties, abnormal weather, or other causes 
beyond the Contractor's control, or by delay authorized by the Owner pending mediation and litigation, or by other 
causes which the Architect determines may justify delay, then the Contract Time shall be extended by Change 
Order.  To the extent such delay will prevent the Contractor from achieving Substantial Completion within the 
Contract Time and if the performance of the Work is not, was not, or would not have been delayed by any other 
cause for which the Contractor is not entitled to an extension in the Contract Time under the Contract Documents, 
the Contractor further agrees that adjustments in the Contract Time will be permitted for a delay only to the extent 
that such delay (i) is not caused, or could not have been anticipated, by the Contractor, (ii) could not be limited or 
avoided by the Contractor's timely notice to the Owner of the delay or reasonable likelihood that a delay will occur, 
and (iii) is of a duration of not less than one (1) day. 
 
§ 8.3.2 Claims relating to time shall be made in accordance with applicable provisions of Section 4.3. 
 
§ 8.3.3 Notwithstanding anything to the contrary in the Contract Documents, an extension of the Contract Time, to 
the extent permitted under Subparagraph 8.3.1, shall be the sole remedy of the Contractor for any (i) delay in the 
commencement, prosecution, or completion of the Work, (ii) hindrance or obstruction in the performance of the 
Work, (iii) loss of productivity, or (iv) other similar claims (collectively referred to in this Subparagraph 8.3.3 as 
"Delays") whether or not such Delays are foreseeable, unless a Delay is caused by acts of the Owner constituting 
active interference with the Contractor's performance of the Work and only to the extent such acts continue after the 
Contractor furnishes the Owner with notice of such active interference.  In no event shall the Contractor be entitled 
to any compensation or recovery of any damages, in connection with any Delay, including, without limitation, 
consequential damages, lost opportunity costs, impact damages, or other similar remuneration.  The Owner's 
exercise of any of its rights or remedies under the Contract Documents (including, without limitation, ordering 
changes in the Work, or directing suspension, rescheduling, or correction of the Work), regardless of the extent or 
frequency of the Owner's exercise of such rights or remedies, shall not be construed as active interference with the 
Contractor's performance of the Work. 
 
ARTICLE 9   PAYMENTS AND COMPLETION 
§ 9.1 CONTRACT SUM 
§ 9.1.1 The Contract Sum is stated in the Agreement and, including authorized adjustments, is the total amount 
payable by the Owner to the Contractor for performance of the Work under the Contract Documents. 
 
§ 9.2 SCHEDULE OF VALUES 
§ 9.2.1 Before the first Application for Payment, the Contractor shall submit to the Architect a schedule of values 
allocated to various portions of the Work, prepared in such form and supported by such data to substantiate its 
accuracy as the Architect may require. This schedule, unless objected to by the Architect, shall be used as a basis for 
reviewing the Contractor's Applications for Payment.  The schedule shall include a fixed cost breakdown of the 
Contractor’s General Conditions.  The schedule of values shall be updated monthly or otherwise as the Owner may 
reasonably require, and shall indicate the status of all aspects of the cost of the Project as well as the costs related to 
changes in the Work which have been approved by Change Orders or amounts not in dispute from Construction 
Change Directives.  Such change amounts shall be distributed within the line items for each subcontractor or 
purchase order, and shall be broken down into the smallest level of detail that is included in the Schedule of Values. 
 
§ 9.2.2  The Contractor and each Subcontractor shall prepare a trade payment breakdown for the Work for which 
each is responsible, such breakdown being submitted on a uniform standardized form approved by the Architect and 
Owner.  The form shall be divided into detail sufficient to exhibit areas, floors, and/or sections of the Work, and/or 
by convenient units and shall be updated as required by either the Owner or the Architect as necessary to reflect (i) 
description of the Work (listing labor and materials separately), (ii) total value, (iii) percent of the Work completed 
to date, (iv) value of Work completed to date, (v) percent of previous amounts billed, (vi) previous amounts billed, 
(vii) current percent completed, and (viii) value of Work completed to date.  Any trade breakdown that fails to 
include sufficient detail, is unbalanced, or exhibits "front loading" of the value of the Work shall be rejected.  If 
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trade breakdown has been initially approved and subsequently used but later was found improper for any reason, 
sufficient funds shall be withheld from future Applications for Payment to ensure an adequate reserve (exclusive of 
normal retainage) to complete the Work. 
 
§ 9.3 APPLICATIONS FOR PAYMENT 
§ 9.3.1 At least seven days before the date established for each progress payment, the Contractor shall submit to the 
Architect an itemized Application for Payment for operations completed in accordance with the schedule of values. 
Such application shall be notarized, if required, and supported by such data substantiating the Contractor's right to 
payment as the Owner or Architect may require, such as copies of requisitions from Subcontractors and material 
suppliers, and reflecting retainage if provided for in the Contract Documents. 
 
§ 9.3.1.1 As provided in Section 7.3.8, such applications may include requests for payment on account of changes in 
the Work which have been properly authorized by Construction Change Directives, or by interim determinations of 
the Architect, but not yet included in Change Orders. 
 
§ 9.3.1.2 Such applications may not include requests for payment for portions of the Work for which the Contractor 
does not intend to pay to a Subcontractor or material supplier, unless such Work has been performed by others 
whom the Contractor intends to pay. 
 
§ 9.3.1.3  In each Application for Payment, the Contractor shall certify that such Application for Payment represents 
a just estimate of the cost of the Work reimbursable to the Contractor and shall also certify as follows: 

 
 (a)  there are no known mechanic's or materialperson's liens outstanding at the date of the requisition; 
 
 (b)  all due and payable bills with respect to the Work have been paid to date or are included in the amount 
requested in the current Application for Payment; and 
 
 (c)  except for such bills not paid but so included, there is no known basis for the filing of mechanic's or 
materialperson's liens on the Work, and waivers from all Subcontractors and materialpersons have been 
obtained in such form as to constitute an effective waiver of lien under the laws of the State of California. 

 
§ 9.3.2 Unless otherwise provided in the Contract Documents, payments shall be made on account of materials and 
equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If approved in advance 
by the Owner, payment may similarly be made for materials and equipment suitably stored off the site at a location 
agreed upon in writing. Payment for materials and equipment stored on or off the site shall be conditioned upon 
compliance by the Contractor with procedures satisfactory to the Owner to establish the Owner's title to such 
materials and equipment or otherwise protect the Owner's interest, and shall include the costs of applicable 
insurance, storage and transportation to the site for such materials and equipment stored off the site.  The Contractor 
shall bear all responsibility and risk of loss with respect to uninstalled materials, except as otherwise provided for in 
the Owner supplied Builder’s Risk insurance policy.  For such Contractor-caused loss, Contractor shall be 
responsible for the payment of the deductible under the Builder’s Risk insurance policy. 
 
§ 9.3.3 The Contractor warrants that title to all Work covered by an Application for Payment will pass to the Owner 
no later than the time of payment. The Contractor further warrants that upon submittal of an Application for 
Payment all Work for which Certificates for Payment have been previously issued and payments received from the 
Owner shall, to the best of the Contractor's knowledge, information and belief, be free and clear of liens, claims, 
security interests or encumbrances in favor of the Contractor, Subcontractors, material suppliers, or other persons or 
entities making a claim by reason of having provided labor, materials and equipment relating to the Work. 
 

.1  The Contractor further expressly undertakes to defend the Indemnified Parties, at the Contractor's sole 
expense, against any actions, lawsuits, or proceedings brought against the Indemnified Parties as a result of 
liens filed against the Work, the site of any of the Work, the Project site and any improvements thereon, 
payments due the Contractor, or any portion of the property of any of the Indemnified Parties (referred to 
collectively as "liens" in this Subparagraph 9.3.3).  The Contractor hereby agrees to indemnify and hold the 
Indemnified Parties harmless against any such liens or claims of lien and agrees to pay any judgment or 
lien resulting from any such actions, lawsuits, or proceedings. 
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.2 The Owner shall release any payments withheld due to a lien or claim of lien if the Contractor obtains 
security acceptable to the Owner or a lien bond that is (i) issued by a surety acceptable to the Owner, (ii) in 
form and substance satisfactory to the Owner, and (iii) in an amount not less than One Hundred Fifty 
percent (150%) of such lien claim.  By posting a lien bond or other acceptable security, however, the 
Contractor shall not be relieved of any responsibilities or obligations under this Subparagraph 9.3.3, 
including, without limitation, the duty to defend and indemnify the Indemnified Parties.  The cost of any 
premiums incurred in connection with such bonds and security shall be the responsibility of the Contractor 
and shall not be part of, or cause any adjustment to, the Contract Sum. 
 
.3 Notwithstanding the foregoing, Owner reserves the right to settle any disputed mechanic's or material 
supplier's lien claim by payments to the lien claimant or by such other means as the Owner, in the Owner's 
sole discretion, determines is the most economical or advantageous method of settling the dispute.  The 
Contractor shall promptly reimburse the Owner, upon demand, for any payments so made. 
 

§ 9.3.4 With each Application for Payment, the Contractor shall furnish the Architect with waivers and releases 
from all Subcontractors and materialpersons and/or the subcontractors thereof, in such form as is required by 
California law.  The waiver and release forms to be submitted with each Application for Payment shall include the 
following:   

 (a) completed conditional waiver and release forms for all Subcontractors (and their lower tier 
subcontractors, if any) for whose work in the preceding month payment is sought in the Application for 
Payment; and  
 
 (b) completed unconditional waiver and release forms for all Subcontractors and all of their lower tier 
subcontractors and materialpersons for whose work and/or materials payment was made by the Owner in 
response to the Contractor's immediately preceding Application for Payment.   

 
Each waiver and release form shall cover all Work, labor and materials, including but not limited to equipment and 
fixtures of all kinds, done, performed or furnished in connection with the portion of the Work included in the 
Application for Payment to which it pertains, and it shall be completed in all respects and shall be signed only by an 
authorized representative of the Subcontractor or materialpersons named therein. 
 
§ 9.3.5 With each Application for Payment, the Contractor shall furnish a monthly status report, as well as an 
updated Construction Schedule.  Attention is directed to Sections 3.9.3 and 3.10.1 of these General Conditions.  
Owner reserves the right to not consider Contractor's Application for Payment unless and until Contractor has 
furnished the monthly status reports and updated construction schedule.  Monthly Status Report to include:  Original 
Budget, Change Orders Executed, Change Orders Pending, Cost Issues Outstanding, Rough Order Magnitude 
Pricing for known change issues, Current Budget, Projected Cost at Completion, Updated Schedule, Contract 
Buyout Status, Submittal Register/Log,  Narrative of pending Change Orders and known issues with projected costs 
as well as any items of risk in the contractors opinion that needs to be resolved or addressed. 
 
§ 9.3.6 With each Application for Payment, the Contractor may bill for a percentage of Fee and General 
Conditions equal to the percentage complete.  
 
 
§ 9.4 CERTIFICATES FOR PAYMENT 
§ 9.4.1 The Architect will, within seven days after receipt of the Contractor's Application for Payment, either issue to 
the Owner a Certificate for Payment, with a copy to the Contractor, for such amount as the Architect determines is 
properly due, or notify the Contractor and Owner in writing of the Architect's reasons for withholding certification 
in whole or in part as provided in Section 9.5.1. 
 
§ 9.4.2 The issuance of a Certificate for Payment will constitute a representation by the Architect to the Owner, 
based on the Architect's evaluation of the Work and the data comprising the Application for Payment, that the Work 
has progressed to the point indicated and that, to the best of the Architect's knowledge, information and belief, the 
quality of the Work is in accordance with the Contract Documents. The foregoing representations are subject to an 
evaluation of the Work for conformance with the Contract Documents upon Substantial Completion, to results of 
subsequent tests and inspections, to correction of minor deviations from the Contract Documents prior to completion 
and to specific qualifications expressed by the Architect. The issuance of a Certificate for Payment will further 
constitute a representation that the Contractor is entitled to payment in the amount certified. However, the issuance 
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of a Certificate for Payment will not be a representation that the Architect has (1) made exhaustive or continuous on-
site inspections to check the quality or quantity of the Work, (2) reviewed construction means, methods, techniques, 
sequences or procedures, (3) reviewed copies of requisitions received from Subcontractors and material suppliers 
and other data requested by the Owner to substantiate the Contractor's right to payment, or (4) made examination to 
ascertain how or for what purpose the Contractor has used money previously paid on account of the Contract Sum. 
 
§ 9.4.3  The issuance of a Certificate of Payment may require the approval of the Lenders and/or the Equity Investor. 
 
§ 9.4.4  Approval of an Application for Payment by Owner shall not in any way release Contractor from its 
obligation to perform the Work in accordance with the Contract Documents. 
 
§ 9.5 DECISIONS TO WITHHOLD CERTIFICATION 
§ 9.5.1 The Architect may withhold a Certificate for Payment in whole or in part, to the extent reasonably necessary 
to protect the Owner, if in the Architect's opinion the representations to the Owner required by Section 9.4.2 cannot 
be made. If the Architect is unable to certify payment in the amount of the Application, the Architect will notify the 
Contractor and Owner as provided in Section 9.4.1. If the Contractor and Architect cannot agree on a revised 
amount, the Architect will promptly issue a Certificate for Payment for the amount for which the Architect is able to 
make such representations to the Owner. The Architect may also withhold a Certificate for Payment or, because of 
subsequently discovered evidence, may nullify the whole or a part of a Certificate for Payment previously issued, to 
such extent as may be necessary in the Architect's opinion to protect the Owner from loss for which the Contractor is 
responsible, including loss resulting from acts and omissions described in Section 3.3.2, because of: 

 
.1 defective Work not remedied; 
 
.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless 

security acceptable to the Owner is provided by the Contractor; 
 
.3 failure of the Contractor to make payments properly to Subcontractors or for labor, materials or 

equipment; 
 
.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 
 
.5 damage to the Owner or another contractor; 
 
.6 reasonable evidence that the Work will not be completed within the Contract Time, and that the 

unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay; 
or 

 
.7 persistent failure to carry out the Work in accordance with the Contract Documents. 

 
§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts 
previously withheld. 
 
§ 9.5.3  If the Contractor disputes any determination by the Architect with respect to any Certificate for Payment, the 
Contractor shall nevertheless expeditiously continue to prosecute the Work.  If the Architect declines to certify 
payment and withholds its Certificate for Payment for any reason, then the Architect shall promptly notify the 
Owner in writing of such reasons. 
 
§ 9.5.4  The Owner shall not be deemed to be in breach of the Contract by reason of the withholding of funds 
adequate to repair or replace a deficient item whenever the Architect has withheld a Certificate for Payment or the 
Work in question shall have been rejected by any governmental authority with jurisdiction over the Work. 
 
§ 9.6 PROGRESS PAYMENTS 
§ 9.6.1 After the Architect has issued a Certificate for Payment, the Owner shall make payment in the manner and 
within the time provided in the Contract Documents, and shall so notify the Architect. 
 
§ 9.6.2 The Contractor shall promptly pay each Subcontractor, upon receipt of payment from the Owner, out of the 
amount paid to the Contractor on account of such Subcontractor's portion of the Work, the amount to which said 
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Subcontractor is entitled, reflecting percentages actually retained from payments to the Contractor on account of 
such Subcontractor's portion of the Work. The Contractor shall, by appropriate agreement with each Subcontractor, 
require each Subcontractor to make payments to Sub-subcontractors in a similar manner.  Notwithstanding anything 
in this Subparagraph 9.6.2 to the contrary, the Owner may elect, in the Owner's sole discretion, to make any 
payment requested by the Contractor on behalf of a Subcontractor of any tier jointly payable to the Contractor and 
such Subcontractor.  The Contractor and such Subcontractor shall be responsible for the allocation and disbursement 
of funds included as part of any such joint payment.  In no event shall any joint payment be construed to create any 
(i) contract between the Owner and a Subcontractor of any tier, (ii) obligations from the Owner to such 
Subcontractor, or (iii) rights in such Subcontractor against the Owner. 
 
§ 9.6.3   Intentionally not used. 
  
§ 9.6.4 Neither the Owner nor Architect shall have an obligation to pay or to see to the payment of money to a 
Subcontractor except as may otherwise be required by law. 
 
§ 9.6.5 Payment to material suppliers shall be treated in a manner similar to that provided in Sections 9.6.2, 9.6.3 and 
9.6.4. 
 
§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Contract Documents. 
 
§ 9.6.7 Unless the Contractor provides the Owner with a payment bond in the full penal sum of the Contract Sum, 
payments received by the Contractor for Work properly performed by Subcontractors and suppliers shall be held by 
the Contractor for those Subcontractors or suppliers who performed Work or furnished materials, or both, under 
contract with the Contractor for which payment was made by the Owner. Nothing contained herein shall require 
money to be placed in a separate account and not commingled with money of the Contractor, shall create any 
fiduciary liability or tort liability on the part of the Contractor for breach of trust or shall entitle any person or entity 
to an award of punitive damages against the Contractor for breach of the requirements of this provision. 
 
§ 9.7 FAILURE OF PAYMENT 
§ 9.7.1 If the Architect does not issue a Certificate for Payment, through no fault of the Contractor, within seven days 
after receipt of the Contractor's Application for Payment, or if the Owner does not pay the Contractor within seven 
days after the date established in the Contract Documents the amount certified by the Architect or awarded by 
litigation, then the Contractor may, upon seven additional days' written notice to the Owner and Architect, stop the 
Work until payment of the amount owing has been received. The Contract Time shall be extended appropriately and 
the Contract Sum shall be increased by the amount of the Contractor's reasonable costs of shut-down, delay and 
start-up, plus interest as provided for in the Contract Documents. 
 
§ 9.8 SUBSTANTIAL COMPLETION 
§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof 
is sufficiently complete in accordance with the Contract Documents so that the Owner can safely and conveniently 
occupy or utilize the Work for its intended use with all of the required installations, parts and systems complete, 
operable and usable by the Owner for their full and unimpeded intended usage.  At a minimum, both of the 
following must have occurred before the Work is deemed to have reached Substantial Completion: 
 

 (a) The issuance of a Certificate of Occupancy for the Project from the appropriate governmental 
authorities that have jurisdiction over the Work, unless the Certificate of Occupancy cannot be issued due 
to circumstances unrelated to compliance by the Contractor with the Contract Documents, in which case 
the Work will be deemed Substantially Complete so long as the other requirements of this Subparagraph 
9.8.1 are met; and  
 
 (b) Passage of a clearance test for lead, as further described in Paragraph 13.12, if applicable. 
 

The issuance of a Certificate of Occupancy and the passage of the clearance test for lead are prerequisites to, and are 
not the equivalent of, achieving Substantial Completion of the Work.   
 
§ 9.8.2 When the Contractor considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is Substantially Complete, the Contractor shall prepare and submit to the Architect a comprehensive list 
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of items to be completed or corrected prior to final payment. Failure to include an item on such list does not alter the 
responsibility of the Contractor to complete all Work in accordance with the Contract Documents. 
 
§ 9.8.3 Upon receipt of the Contractor's list, the Architect will make an inspection to determine whether the Work or 
designated portion thereof is Substantially Complete. If the Architect's inspection discloses any item, whether or not 
included on the Contractor's list, which is not sufficiently complete in accordance with the Contract Documents so 
that the Owner can fully occupy or utilize the Work or designated portion thereof for its intended use, the Contractor 
shall, before issuance of the Certificate of Substantial Completion, complete or correct such item upon notification 
by the Architect. In such case, the Contractor shall then submit a request for another inspection by the Architect to 
determine Substantial Completion. 
 
§ 9.8.4 When the Work or designated portion thereof is Substantially Complete, the Architect will prepare a 
Certificate of Substantial Completion which shall establish the date of Substantial Completion, shall establish 
responsibilities of the Owner and Contractor for security, maintenance, heat, utilities, damage to the Work and 
insurance, and shall fix the time within which the Contractor shall finish all items on the list accompanying the 
Certificate. Warranties required by the Contract Documents shall commence on the date of Substantial Completion 
of the Work or designated portion thereof unless otherwise provided in the Certificate of Substantial Completion. 
 
§ 9.8.5 The Certificate of Substantial Completion shall be submitted to the Owner and Contractor for their written 
acceptance of responsibilities assigned to them in such Certificate.  Upon such acceptance and consent of surety, if 
any, the Contractor may submit application for and Owner shall thereafter make payment of retainage applying to 
such Work or designated portion thereof.  Such payment shall be adjusted for Work that is incomplete or not in 
accordance with the requirements of the Contract Documents.  If the Certificate of Substantial Completion is 
conditioned upon or contains any list of unfinished items which must be completed or corrected, then the Owner 
may withhold one hundred and fifty percent (150%) of the estimated cost to complete such unfinished items.  If 
within thirty (30) days of Substantial Completion, the Contractor, Owner or Architect discovers additional items 
which must be corrected, then the Owner may withhold one hundred and fifty percent (150%) of the estimated cost 
to complete such unfinished items.  Any amount withheld pursuant to this Subparagraph 9.8.5 shall not be released 
until each item has been inspected by the Architect and the Owner and determined to be completed.  Failure of the 
Owner to withhold any amount pursuant to this Subparagraph 9.8.5 shall not prejudice any legal rights of the Owner 
or constitute a waiver of any kind.   
 
§ 9.9 PARTIAL OCCUPANCY OR USE 
§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Contractor, provided such occupancy or use is authorized 
by public authorities having jurisdiction over the Work. Such partial occupancy or use may commence whether or 
not the portion is Substantially Complete, provided the Owner and Contractor have accepted in writing the 
responsibilities assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, 
damage to the Work and insurance, and have agreed in writing concerning the period for correction of the Work and 
commencement of warranties required by the Contract Documents. When the Contractor considers a portion 
Substantially Complete, the Contractor shall prepare and submit a list to the Architect as provided under Section 
9.8.2. Consent of the Contractor to partial occupancy or use shall not be unreasonably withheld. The stage of the 
progress of the Work shall be determined by written agreement between the Owner and Contractor or, if no 
agreement is reached, by decision of the Architect. 
 
§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner, Contractor and Architect shall jointly inspect 
the area to be occupied or portion of the Work to be used in order to determine and record the condition of the 
Work. 
 
§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not 
constitute acceptance of Work not complying with the requirements of the Contract Documents. 
 
§ 9.10 FINAL COMPLETION AND FINAL PAYMENT 
§ 9.10.1 Upon receipt of written notice that the Work is ready for final inspection and acceptance and upon receipt of 
a final Application for Payment, the Architect will promptly make such inspection and, when the Architect finds the 
Work acceptable under the Contract Documents and the Contract fully performed, the Architect will promptly issue 
a final Certificate for Payment stating that to the best of the Architect's knowledge, information and belief, and on 
the basis of the Architect's on-site visits and inspections, the Work has been completed in accordance with terms and 
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conditions of the Contract Documents and that the entire balance found to be due the Contractor and noted in the 
final Certificate is due and payable. The Architect's final Certificate for Payment will constitute a further 
representation that conditions listed in Section 9.10.2 as precedent to the Contractor's being entitled to final payment 
have been fulfilled.  Neither final payment nor the release of any remaining retained percentage shall be due to the 
Contractor until the Owner has accepted the Work.  The Owner shall accept the Work only after all conditions for 
final payment and release of the retained percentage set forth in the Contract Documents have been satisfied, and 
each of the following events have occurred: 
 

 (a) All labor has been performed and material supplied and incorporated into the Work in a good 
workerlike manner consistent with the Contract Documents. 
 
 (b) The Work, premises and surrounding area have been cleaned up, consistent with Paragraph 3.15, free 
of all trash, rubbish, debris, dirt, smudges, tools and equipment, and leftover material and inventory. 
 
 (c) All persons, firms and corporations, including all laborers, materialpersons, suppliers and 
Subcontractors who have furnished equipment, supplied materials or performed work for or in connection 
the Work, including but not limited to those persons who could file a claim of lien, have been paid or will 
be paid in full out of the remaining retained percentage; and those persons, firms and corporations have 
submitted their final statements with a final release and waiver of all rights to mechanic's lien, stop notice 
or recourse against surety on the bond (the releases and waivers may be subject to final payment, if those 
persons, firms and corporations have not been paid in full).  The Contractor shall make these waivers 
available to the Owner for inspection by the Owner.  In the event a dispute has arisen between the 
Contractor and one of the parties listed above which prevents the Contractor from obtaining the waiver of 
rights required from that party, the Contractor may satisfy the requirements of this Subparagraph 9.10.1(c) 
by (1) supplying a payment bond issued by a surety licensed to do business in the State of California and 
acceptable to the Owner (and acceptable as a surety or reinsurer on federal bonds under Title 31 United 
States Code Sections 9304 and 9308, as published from time to time in the Federal Register) to remove the 
effect of any lien, stop notice, or related claim against the Work or the real property upon which the Work 
is built, and (2) agreeing to defend and indemnify the Owner in connection with all actions filed by persons 
who have supplied materials to or performed work for or in connection to the Work.  The Contractor shall 
also have submitted an affidavit to the Owner and the Lenders, and the Equity Investor  that all waivers 
described in this Subparagraph 9.10.1(c) have been obtained from all parties described in this Subparagraph 
9.10.1(c) or that the claims of such parties have been satisfied by the obtaining of a bond. 
 
 (d) All portions of the Work requiring inspection by any governmental authority have been inspected and 
approved by such authority and all requisite certificates of occupancy, approvals, licenses and permits have 
been issued. 
 
 (e) The Owner has received the Contractor's certificate and all drawings and items required pursuant to 
Subparagraph 3.11.1. 
 
 (f) The Owner has received all operating and maintenance manuals and assignments of warranties of all 
Subcontractors and materialpersons. 
 
 (g) Forty-five (45) days have elapsed from the Owner's recordation of a notice of completion in the office 
of the appropriate County Recorder and the Owner's title company has agreed to issue to the Owner and its 
permanent lender a title policy with a lien-free endorsement for the Work.  The Owner may promptly file 
the notice of completion when (1) all certificates of occupancy for the Work have been issued, (2) the 
Contractor has informed the Owner in writing that all labor on the Work has ceased with the exception of 
minor punch work, and (3) the Architect has certified the completion of the Project in accordance with the 
Contract Documents. 
 
 (h) The Contractor has delivered to the Owner a final statement of the cost of the Work, allocated in 
accordance with the budget and in a form that has been approved by the Owner, Lenders and the Equity 
Investor. 
 
 (i) The Lenders , Equity Investor, and any surety has provided any required authorization of the release 
the Final Payment. 
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§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Contractor submits 
to the Architect (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness connected 
with the Work for which the Owner or the Owner's property might be responsible or encumbered (less amounts 
withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance required by the 
Contract Documents to remain in force after final payment is currently in effect and will not be canceled or allowed 
to expire until at least 30 days' prior written notice has been given to the Owner, (3) a written statement that the 
Contractor knows of no substantial reason that the insurance will not be renewable to cover the period required by 
the Contract Documents, (4) consent of surety, if any, to final payment and (5), if required by the Owner, other data 
establishing payment or satisfaction of obligations, such as receipts, releases and waivers of liens, claims, security 
interests or encumbrances arising out of the Contract, to the extent and in such form as may be designated by the 
Owner. If a Subcontractor refuses to furnish a release or waiver required by the Owner, the Contractor may furnish a 
bond satisfactory to the Owner to indemnify the Owner against such lien. If such lien remains unsatisfied after 
payments are made, the Contractor shall refund to the Owner all money that the Owner may be compelled to pay in 
discharging such lien, including all costs and reasonable attorneys' fees.  In addition, the remaining retainage shall 
not become due until the Contractor delivers to the Owner as-built drawings and specifications and all the required 
extra stock, as per the Project Manual, and other items required pursuant  to Section 3.11.1, the warranties, 
instructions and maintenance manuals required to be furnished pursuant to Section 3.12, a final statement of the cost 
of the Work allocated in accordance with the budget and in a form which has been approved by the Lenders and 
Equity Investor for the Project has been furnished and all conditions in Section 12 of AIA A102 have been satisfied. 
 
§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Contractor or by issuance of Change Orders affecting final completion, and the Architect so confirms, the 
Owner shall, upon application by the Contractor and certification by the Architect, and without terminating the 
Contract, make payment of the balance due for that portion of the Work fully completed and accepted. If the 
remaining balance for Work not fully completed or corrected is less than retainage stipulated in the Contract 
Documents, and if bonds have been furnished, the written consent of surety to payment of the balance due for that 
portion of the Work fully completed and accepted shall be submitted by the Contractor to the Architect prior to 
certification of such payment. Such payment shall be made under terms and conditions governing final payment, 
except that it shall not constitute a waiver of claims. 
 
§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from: 

 
.1 liens, Claims, security interests or encumbrances arising out of the Contract and unsettled; 
 
.2 failure of the Work to comply with the requirements of the Contract Documents; or 
 
.3 terms of special warranties required by the Contract Documents. 

 
§ 9.10.5 Acceptance of final payment by the Contractor, a Subcontractor or material supplier shall constitute a 
waiver of claims by that payee except those previously made in writing and identified by that payee as unsettled at 
the time of final Application for Payment. 
 
ARTICLE 10   PROTECTION OF PERSONS AND PROPERTY 
§ 10.1 SAFETY PRECAUTIONS AND PROGRAMS 
§ 10.1.1 The Contractor shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract. 
 
§ 10.2 SAFETY OF PERSONS AND PROPERTY 
§ 10.2.1 The Contractor shall take reasonable precautions for safety of, and shall provide reasonable protection to 
prevent damage, injury or loss to: 

.1 employees on the Work and other persons who may be affected thereby; 
 
.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the 

site, under care, custody or control of the Contractor or the Contractor's Subcontractors or Sub-
subcontractors; and 
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.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, 
roadways, structures and utilities not designated for removal, relocation or replacement in the course 
of construction. 

 
§ 10.2.2 The Contractor shall give notices and comply with applicable laws, ordinances, rules, regulations and lawful 
orders of public authorities bearing on safety of persons or property or their protection from damage, injury or loss. 
 
§ 10.2.3 The Contractor shall erect and maintain, as required by existing conditions and performance of the Contract, 
reasonable safeguards for safety and protection, including posting danger signs and other warnings against hazards, 
promulgating safety regulations and notifying owners and users of adjacent sites and utilities.  The Contractor shall 
also be responsible for all measures necessary to protect any property adjacent to the Project and improvements 
therein.  Any damage to such property or improvements shall be promptly repaired by the Contractor, at its sole cost 
and expense.  Contractor shall be responsible for communication with and coordination of access to any property 
adjacent to the Project and improvements therein.  
 
§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment or unusual methods are 
necessary for execution of the Work, the Contractor shall exercise utmost care and carry on such activities under 
supervision of properly qualified personnel. 
 
§ 10.2.5 All damages or loss to any property referred to in Subparagraphs 10.2.1.2 and 10.2.1.3 of the General 
Conditions not covered by insurance, including the amount of insurance deductibles for covered damages or loss, 
caused in whole or in part by Contractor or anyone directly or indirectly employed or retained by the Contractor, by 
any Subcontractor, or by anyone whose acts the Contractor may be liable, shall be the responsibility of the 
Contractor.  The Contractor shall pay all costs to remedy such loss or damage.  The obligations of Contractor under 
this Subparagraph 10.2.5 shall be in addition to the obligations under Subparagraph 3.18 of the General Conditions. 
 
§ 10.2.6 The Contractor shall designate a responsible member of the Contractor's organization at the site whose duty 
shall be the prevention of accidents. This person shall be the Contractor's superintendent unless otherwise designated 
by the Contractor in writing to the Owner and Architect. 
 
§ 10.2.7 The Contractor shall not load or permit any part of the construction or site to be loaded so as to endanger its 
safety. 
 
§ 10.3 HAZARDOUS MATERIALS 
§ 10.3.1 If reasonable precautions will be inadequate to prevent foreseeable bodily injury or death to persons 
resulting from a material or substance, including but not limited to asbestos or polychlorinated biphenyl (PCB), 
encountered on the site by the Contractor, the Contractor shall, upon recognizing the condition, immediately stop 
Work in the affected area and report the condition to the Owner and Architect in writing. 
 
§ 10.3.2 The Owner shall obtain the services of a licensed laboratory to verify the presence or absence of the material 
or substance reported by the Contractor and, in the event such material or substance is found to be present, to verify 
that it has been rendered harmless. Unless otherwise required by the Contract Documents, the Owner shall furnish in 
writing to the Contractor and Architect the names and qualifications of persons or entities who are to perform tests 
verifying the presence or absence of such material or substance or who are to perform the task of removal or safe 
containment of such material or substance. The Contractor and the Architect will promptly reply to the Owner in 
writing stating whether or not either has reasonable objection to the persons or entities proposed by the Owner. If 
either the Contractor or Architect has an objection to a person or entity proposed by the Owner, the Owner shall 
propose another to whom the Contractor and the Architect have no reasonable objection. When the material or 
substance has been rendered harmless, Work in the affected area shall resume upon written agreement of the Owner 
and Contractor. The Contract Time shall be extended appropriately and the Contract Sum shall be increased in the 
amount of the Contractor's reasonable additional costs of shut-down, delay and start-up, which adjustments shall be 
accomplished as provided in Article 7. 
 
§ 10.4 The Owner shall not be responsible under Section 10.3 for materials and substances brought to the site by the 
Contractor unless such materials or substances were required by the Contract Documents. 
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§ 10.5 If, without negligence on the part of the Contractor, the Contractor is held liable for the cost of remediation of 
a hazardous material or substance solely by reason of performing Work as required by the Contract Documents, the 
Owner shall indemnify the Contractor for all cost and expense thereby incurred. 
 
§ 10.6 EMERGENCIES 
§ 10.6.1 In an emergency affecting safety of persons or property, the Contractor shall act, at the Contractor's 
discretion, to prevent threatened damage, injury or loss. Additional compensation or extension of time claimed by 
the Contractor on account of an emergency shall be determined as provided in Section 4.3 and Article 7. 
 
ARTICLE 11   INSURANCE AND BONDS 
§ 11.1 CONTRACTOR'S LIABILITY INSURANCE 
§ 11.1.1 The Contractor shall provide insurance coverage and comply with the requirements as set for in Exhibit [X] 
of the A102 contract. 
 
§ 11.1.2 The Contractor shall not include the cost of their commercial general liability insurance for on-site 
operations in the Guaranteed Maximum Price budget, nor shall Contractor be allowed to include in the actual Cost 
of the Work pursuant to Section 7 of the Agreement, any insurance premium cost which would provide insurance 
coverage for the same risks provided by the OCIP on a primary basis. The intent of this paragraph is to ensure that 
the Owner receives the cost benefit of providing the OCIP to cover risks on behalf of Contractor and enrolled 
Subcontractors in the form of a discounted GMP. 
 
§ 11.1.3 The Contractor hereby agrees to deliver to the Owner, within ten (10) days of the date of the Owner-
Contractor Agreement and prior to bringing any equipment or personnel onto the site of the Work or the Project site, 
certified copies of all insurance policies procured by the Contractor under or pursuant to this Paragraph 11.1 or, with 
consent of the Owner, Endorsements of Insurance in form and substance satisfactory to the Owner evidencing the 
required coverages with limits not less than those specified above.  The coverage afforded under any insurance 
policy obtained under or pursuant to this Paragraph 11.1 shall be primary to any valid and collectible insurance 
carried separately by any of the Indemnitees except for the OCIP policies applicable to this Project.  Furthermore, all 
policies and Certificates of Insurance and Endorsements shall expressly provide that no less than thirty (30) days’ 
prior written notice shall be given the Owner and any additionally insured in the event of material alteration, 
cancellation, nonrenewal, or expiration of the coverage contained in such policy or evidenced by such certified copy 
or Certificate of Insurance. No work shall be prosecuted under this Contract until the Owner has approved the 
evidence of insurance. 
 
§ 11.1.4  In no event shall any failure of the Owner to receive certified copies or certificates of policies required 
under Paragraph 11.1 or to demand receipt of such certified copies or certificates prior to the Contractor’s 
commencing the Work be construed as a waiver by the Owner or the Architect of the Contractor’s obligations to 
obtain insurance pursuant to this Article 11.  The obligation to procure and maintain any insurance required by this 
Article 11 is a separate responsibility of the Contractor and independent of the duty to furnish a certified copy or 
certificate of such insurance policies. 
 
§ 11.1.5  If the Contractor fails to purchase and maintain, or require to be purchased and maintained, any insurance 
required under this Paragraph 11.1, the Owner may, but shall not be obligated to, upon five (5) days’ written notice 
to the Contractor, purchase such insurance on behalf of the Contractor and shall be entitled to be reimbursed by the 
Contractor upon demand. 
 
§ 11.1.6  When any required insurance, due to the attainment of a normal expiration date or renewal date, shall 
expire, the Contractor shall supply the Owner with Certificates of Insurance and amendatory riders or endorsements 
that clearly evidence the continuation of all coverage in the same manner, limits of protection, and scope of 
coverage as was provided by the previous policy.  In the event of renewal or replacement policy, for whatever 
reason obtained or required, is written by a carrier other than that with whom the coverage was previously placed, or 
the subsequent policy differs in any way from the previous policy, the Contractor shall also furnish the Owner with a 
certified copy of the renewal or replacement policy.  All renewal and replacement policies shall be in form and 
substance satisfactory to the Owner and written by carriers acceptable to the Owner. 
 
§ 11.1.7  Contractor shall be subject to the provisions of the OCIP policies. Contractor and enrolled Subcontractors 
shall not procure their own commercial general liability insurance for on-site operations related to this Project unless 
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they elect to secure excess insurance over the insurance provided in the OCIP. Contractor shall cause all 
Subcontractors to maintain insurance as set forth in Exhibit [X] of the A102.  
 
§ 11.1.8  The Contractor is cognizant of the OCIP requirements relative to enrollment of Subcontractors and sub 
tiered contractors into the OCIP program. Contractor shall use best efforts to enroll all Subcontractors and lower tier 
Subcontractors.  
 
§ 11.1.9  All insurance coverage procured by the Contractor shall be provided by insurance companies having policy 
holder ratings no lower than "A-" and financial ratings not lower than "VII" in the Best’s Insurance Guide, latest 
edition in effect as of the date of the Contract, and subsequently in effect at the time of renewal of any policies 
required by the Contract Documents. 
 
§ 11.2 OWNER’S LIABILITY INSURANCE 
§ 11.2.1 The Owner shall be responsible for purchasing and maintaining insurance as set forth in Exhibit [X] of the 
A102. 
 
§ 11.3 INTENTIONALLY OMITTED 
 
§ 11.4 PROPERTY INSURANCE 
§ 11.4.1 Unless otherwise provided, the Owner shall purchase and maintain property/Builder’s Risk insurance as set 
forth in Exhibit [X] of the A102. 
 
§ 11.4.1.1 Property insurance provided by the Owner shall not cover any tools, apparatus, machinery, scaffolding, 
hoists, forms, staging, shoring, and other similar items commonly referred to as construction equipment that may be 
on the site.  The Contractor shall make its own arrangements for any insurance it may require on such construction 
equipment.  Any such policy obtained by the Contractor under this Subparagraph 11.4.1 shall include a waiver of 
subrogation in accordance with the requirements of Subparagraph 11.4.7. 
 
§ 11.4.1.2 If the Owner does not intend to purchase such property insurance required by the Contract and with all of 
the coverages in the amount described above, the Owner shall so inform the Contractor in writing prior to 
commencement of the Work. The Contractor may then effect insurance which will protect the interests of the 
Contractor, Subcontractors and Sub-subcontractors in the Work, and by appropriate Change Order the cost thereof 
shall be charged to the Owner. If the Contractor is damaged by the failure or neglect of the Owner to purchase or 
maintain insurance as described above, without so notifying the Contractor in writing, then the Owner shall bear all 
reasonable costs properly attributable thereto. 
 
§ 11.4.1.3 Deleted.  
 
§ 11.4.1.4 Deleted.  
 
§ 11.4.1.5 Partial occupancy or use in accordance with Section 9.9 shall not commence until the insurance company 
or companies providing property insurance have consented to such partial occupancy or use by endorsement or 
otherwise. The Owner and the Contractor shall take reasonable steps to obtain consent of the insurance company or 
companies and shall, without mutual written consent, take no action with respect to partial occupancy or use that 
would cause cancellation, lapse or reduction of insurance. 
 
§ 11.4.2 Boiler and Machinery Insurance. Not applicable. 
 
§ 11.4.3 Loss of Use Insurance. The Owner, at the Owner’s option, may purchase and maintain such insurance as 
will insure the Owner against loss of use of the Owner’s property due to fire or other hazards, however caused.  
§ 11.4.4 If the Contractor requests in writing that insurance for risks other than those described herein or other 
special causes of loss be included in the property insurance policy, the Owner shall, if possible, include such 
insurance, the cost of which shall be borne by Contractor.  
 
§ 11.4.5 Deleted.  
 
§ 11.4.6 Deleted.  
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§ 11.4.7 Waivers of Subrogation.  The Owner and Contractor waive all rights against (1) each other and any of their 
subcontractors, sub-subcontractors, agents and employees, each of the other, and (2) the Architect, Architect’s 
consultants, separate contractors described in Article 6, if any, and any of their subcontractors, sub-subcontractors, 
agents and employees, for damages caused by fire or other causes of loss to the extent of actual recovery of any 
insurance proceeds under any property insurance obtained pursuant to this Section 11.4 or other property insurance 
applicable to the Work, except such rights as they have to proceeds of such insurance held by the Owner in good 
faith. The Owner or Contractor, as appropriate, shall require of the Architect, Architect’s consultants, separate 
contractors described in Article 6, if any, and the subcontractors, sub-subcontractors, agents and employees of any 
of them, by appropriate agreements, written where legally required for validity, similar waivers each in favor of 
other parties enumerated herein. The policies shall provide such waivers of subrogation by endorsement or 
otherwise. A waiver of subrogation shall be effective as to a person or entity even though that person or entity would 
otherwise have a duty of indemnification, contractual or otherwise, did not pay the insurance premium directly or 
indirectly, and whether or not the person or entity had an insurable interest in the property damaged. 
 
§ 11.4.8 A loss insured under Owner’s property insurance shall be adjusted by the Owner in good faith and made 
payable to the Owner in good faith for the insureds, as their interests may appear, subject to requirements of any 
applicable mortgagee clause and of Section 11.4.10. The Contractor shall pay Subcontractors their just shares of 
insurance proceeds received by the Contractor, and by appropriate agreements, written where legally required for 
validity, shall require Subcontractors to make payments to their Sub-subcontractors in similar manner. 
 
§ 11.4.9 Deleted.  
 
§ 11.4.10 Deleted.  
 
 
§ 11.5 PERFORMANCE BOND AND PAYMENT BOND 
§ 11.5.1 The Contractor shall furnish a Performance Bond and Labor and Material Payment Bond meeting all 
statutory requirements of the State of California, in form and substance satisfactory to the Owner and, without 
limitation, complying with the following specific requirements: 
 
.1 Except as otherwise required by statute, the form and substance of such bonds shall be satisfactory to the 
Owner in the Owner's sole judgment. 
 
.2 Bonds shall be executed by a responsible surety licensed in California, with a Best's rating of no less than 
A/XII, and shall remain in effect for a period not less than two (2) years following the date of Substantial 
Completion or the time required to resolve any items of incomplete Work and the payment of any disputed amounts, 
whichever time period is longer. 
 
.3 The Performance Bond and the Labor and Material Payment Bond shall each be in an amount equal to the 
Contract Sum and all subsequent increases. 
 
.4 The Contractor shall require the attorney in fact who executes the required bonds on behalf of the surety to 
affix thereto a certified and current copy of his power of attorney indicating the monetary limit of such power. 
 
.5 Every Bond under this Subparagraph 11.5.1 must display the Surety's Bond Number.  A rider including the 
following provisions shall be attached to each Bond: 
 
 (i)  The Surety hereby agrees that it consents to and waives notice of any addition, alteration, omission, change, or 
other modification of the Contract Documents.  Any addition, alteration, change, extension of time, or other 
modification of the Contract Documents, or a forbearance on the part of either the Owner or the Contractor to the 
other, shall not release the Surety of its obligations hereunder, and notice to the Surety of such matters is hereby 
waived. 
 
 (ii) The Surety agrees that it is obligated under the bonds to any successor, grantee, or assignee of the Owner. 
 
§ 11.5.2 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment 
of obligations arising under the Contract, the Contractor shall promptly furnish a copy of the bonds or shall permit a 
copy to be made. 
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§ 11.5.3  The Contractor shall keep the Surety informed of the progress of the Work, and, where necessary, obtain 
the Surety's consent to, or waiver of, (i) notice of changes in the Work; (ii) request for reduction or release of 
retention; (iii) request for final payment; and (iv) any other item required by the Surety.  The Owner shall be notified 
by the Contractor, in writing, of all communications with the Surety.  The Owner may, in the Owner's sole 
discretion, inform the Surety of the progress of the Work and obtain consents as necessary to protect the Owner's 
rights, interest, privileges, and benefits under and pursuant to any bond issued in connection with the Work.§ 11.1.1 
The Contractor shall purchase from and maintain in a company or companies lawfully authorized to do business in 
the jurisdiction in which the Project is located such insurance as will protect the Contractor from claims set forth 
below which may arise out of or result from the Contractor's operations under the Contract, regardless of the 
location of such operations, and for which the Contractor may alleged to be legally liable, whether such operations 
be by the Contractor or by a Subcontractor or by anyone directly or indirectly employed by any of them, or by 
anyone for whose acts any of them may be liable: 

 
.1 claims under workers' compensation, disability benefit and other similar employee benefit acts which 

are applicable to the Work to be performed; 
 
.2 claims for damages because of injury, occupational sickness or disease, or death of the Contractor's 

employees; 
 
.3 claims for damages because of injury, sickness or disease, or death of any person other than the 

Contractor's employees; 
 
.4 claims for damages insured by personal injury liability coverage; 
 
.5 claims for damages, other than to the Work itself, because of injury to or destruction of property, 

including loss of use resulting therefrom; 
 
.6 claims for damages because of injury, death of a person or damage arising out of ownership, 

maintenance or use of a motor vehicle; 
 
.7 claims for bodily injury or property damage arising out of completed operations, which coverage 

shall be maintained for no less than three (3) years following final payment; and 
 
.8 claims involving contractual liability insurance applicable to the Contractor's obligations under 

Section 3.18. 
 
§ 11.1.2 The insurance required by Subparagraph 11.1.1 shall be maintained by the Contractor at all times until final 
acceptance by the Owner (or until such later time as may be specifically required, as with products and completed 
operations liability insurance), and shall have the following limits and conditions: 
 

(a) Worker's compensation insurance as required by law, and employer's liability insurance in an amount 
not less than One Million Dollars ($1,000,000). 
 
(b) [OPTIONAL -- PROJECT SPECIFIC] The limits of liability for injury and damage shall not be less 
than Ten Million Dollars ($10,000,000) combined single limit for each occurrence.  The policy or policies 
shall insure the Owner, the Architect (excepting Architect's professional liability), the Lenders and the 
Equity Investor, and any other Indemnified Party, for all legal liability on account of injury (including 
death resulting from such injury) or loss of or damage however arising in the execution of the Contract.  As 
appropriate, a separate additional endorsement for the previously identified additional insureds may be 
required for completed operations coverage.  The policy or policies shall include but not be limited to 
coverage for contractual liability, completed operations, products liability, and automobile liability. 
 
(c) The Contractor shall provide and maintain evidence of products and completed operations liability 
insurance each year for a period of three (3) years after the acceptance of the Work by the Owner.  
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(d) The policy or policies shall provide that the insurance afforded the Owner shall be primary insurance 
and other insurance effected or procured by the Owner shall be excess and shall not be called upon to 
contribute until the limits of the policies procured by the Contractor are exhausted. 
 
(e) As between Owner and Contractor, Contractor shall be responsible for the payment of all deductibles 
or self-insured retentions required under the Contractor’s insurance policies.  

 
§ 11.1.3 The Contractor agrees to deliver to the Owner, within ten (10) days of the date of the Contract and prior to 
bringing any equipment or personnel onto the site of the Work and before any Work commences at the site, certified 
copies of all insurance policies procured by the Contractor under or pursuant to this Paragraph 11.1.  In the 
alternative, and only with the consent of the Owner, Contractor shall furnish Certificates of Insurance in form and 
substance satisfactory to the Owner evidencing the required coverages, including all required endorsements, with 
limits not less than those specified in this Paragraph 11.1.  The coverage afforded under any insurance policy 
obtained under or pursuant to this Paragraph 11.1 shall be primary to any valid and collectible insurance carried 
separately by any of the Indemnified Parties.  Furthermore, all policies and Certificates of Insurance shall expressly 
provide that no less than thirty (30) days' prior written notice shall be given the Owner and any Additional Insured in 
the event of material alteration, cancellation, nonrenewal, or expiration of the coverage contained in such policy or 
evidenced by such certified copy or Certificate of Insurance.  Additionally, the Certificates of Insurance shall be 
amended such that the insurers are obligated to notify the insureds and others in writing of any pending cancellation.  
No work shall be prosecuted under the Contract until the Owner has approved the evidence of insurance furnished 
by Contractor. 
 
§ 11.1.4  In no event shall any failure of the Owner to receive certified copies or certificates of policies required 
under Paragraph 11.1 or to demand receipt of such certified copies or certificates prior to the Contractor's 
commencing the Work be construed as a waiver by the Owner of the Contractor's obligations to obtain insurance 
pursuant to this Article 11.  The obligation to procure and maintain any insurance required by this Article 11 is a 
separate responsibility of the Contractor and independent of the duty to furnish a certified copy or certificate of such 
insurance policies. 
 
§ 11.1.5  If the Contractor fails to purchase and maintain any insurance required under this Paragraph 11.1, the 
Owner may, but shall not be obligated to, upon five (5) days' written notice to the Contractor, purchase such 
insurance on behalf of the Contractor and shall be entitled to be reimbursed by the Contractor upon demand. 
 
§ 11.1.6  When any required insurance, due to the attainment of a normal expiration date or renewal date, shall 
expire, the Contractor shall supply the Owner with Certificates of Insurance and amendatory riders or endorsements, 
at least 5 days prior to the anniversary or expiration of the existing insurance, that clearly evidence the continuation 
of all coverage in the same manner, limits of protection, and scope of coverage as was provided by the previous 
policy.  In the event of renewal or replacement policy, for whatever reason obtained or required, is written by a 
carrier other than that with whom the coverage was previously placed, or the subsequent policy differs in any way 
from the previous policy, the Contractor shall also furnish the Owner with a certified copy of the renewal or 
replacement policy unless the Owner provides the Contractor with prior written consent to submit only a Certificate 
of Insurance for any such policy.  All renewal and replacement policies shall be in form and substance satisfactory 
to the Owner and written by carriers acceptable to the Owner. 
 
§ 11.1.7  Any aggregate limit under the Contractor's liability insurance shall, by endorsement, apply to the Project 
separately. 
 
§ 11.1.8  The Contractor shall cause each Subcontractor to (i) procure insurance reasonably satisfactory to the 
Owner, and (ii) name the Indemnified Parties as additional insureds under the Subcontractor's general liability 
policy.  The additional insured endorsement included on the Subcontractor's comprehensive general liability policy 
shall state that coverage is afforded the additional insureds with respect to claims arising out of operations 
performed by or on behalf of the Subcontractor.  If the additional insureds have other insurance that is applicable to 
the loss, such other insurance shall be on an excess or contingent basis.  The amount of the insurer's liability under 
this insurance policy shall not be reduced by the existence of such other insurance.  The requirements specified 
above concerning primary insurance, non-cancellation, and the furnishing of certified copies of insurance policies 
and/or Certificates of Insurance shall equally apply concerning Subcontractors’ insurance. 
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§ 11.1.9  All insurance coverage procured by the Contractor shall be provided by insurance companies lawfully 
authorized to do business in California and having policy holder ratings no lower than "A -" and financial ratings not 
lower than "VII" in the Best's Insurance Guide, latest edition in effect as of the date of the Contract, and 
subsequently in effect at the time of renewal of any policies required by the Contract Documents. 
 
§ 11.2 OWNER'S LIABILITY INSURANCE 
§ 11.2.1 The Owner shall be responsible for purchasing and maintaining the Owner's usual liability insurance. 
 
§ 11.4 PROPERTY INSURANCE 
§ 11.4.1 Unless otherwise provided, the Owner shall purchase and maintain, in a company or companies lawfully 
authorized to do business in the jurisdiction in which the Project is located, property insurance written on a builder's 
risk "all-risk" or equivalent policy form in the amount of the initial Contract Sum, less the costs of non-insurable 
items.  Such property insurance shall be maintained, unless otherwise provided in the Contract Documents or 
otherwise agreed in writing by all persons and entities who are beneficiaries of such insurance, until final payment 
has been made as provided in Section 9.10 or until no person or entity other than the Owner has an insurable interest 
in the property required by this Section 11.4 to be covered, whichever is later. This insurance shall include interests 
of the Owner, the Contractor, Subcontractors and Sub-subcontractors in the Project. 
 
§ 11.4.1.1 Property insurance shall be on an "all-risk" or equivalent policy form and shall include, without limitation, 
insurance against the perils of fire (with extended coverage) and physical loss or damage including, without 
duplication of coverage, theft, vandalism, malicious mischief, collapse, windstorm, falsework, testing and startup, 
temporary buildings and debris removal including demolition occasioned by enforcement of any applicable legal 
requirements, and shall cover reasonable compensation for Architect's and Contractor's services and expenses 
required as a result of such insured loss.  Property insurance provided by the Owner shall not cover any tools, 
apparatus, machinery, scaffolding, hoists, forms, staging, shoring, and other similar items commonly referred to as 
construction equipment that may be on the site and the capital value of which is not included in the Work.  The 
Contractor shall make its own arrangements for any insurance it may require on such construction equipment.  Any 
such policy obtained by the Contractor under this Subparagraph 11.4.1 shall include a waiver of subrogation in 
accordance with the requirements of Subparagraph 11.4.7. 
 
§ 11.4.1.2 If the Owner does not intend to purchase such property insurance required by the Contract and with all of 
the coverages in the amount described above, the Owner shall so inform the Contractor in writing prior to 
commencement of the Work. The Contractor may then effect insurance which will protect the interests of the 
Contractor, Subcontractors and Sub-subcontractors in the Work, and by appropriate Change Order the cost thereof 
shall be charged to the Owner. If the Contractor is damaged by the failure or neglect of the Owner to purchase or 
maintain insurance as described above, without so notifying the Contractor in writing, then the Owner shall bear all 
reasonable costs properly attributable thereto. 
 
§ 11.4.1.3 If the property insurance requires deductibles, the Owner shall pay costs not covered because of such 
deductibles.  Notwithstanding, if the cause of any loss payment under such insurance is the fault of the Contractor, 
then the Contractor shall pay such deductible without reimbursement by Owner. 
 
§ 11.4.1.4 This property insurance shall cover portions of the Work stored off the site, and also portions of the Work 
in transit, subject to the monetary limits of the property insurance. 
 
§ 11.4.1.5 Partial occupancy or use in accordance with Section 9.9 shall not commence until the insurance company 
or companies providing property insurance have consented to such partial occupancy or use by endorsement or 
otherwise. The Owner and the Contractor shall take reasonable steps to obtain consent of the insurance company or 
companies and shall, without mutual written consent, take no action with respect to partial occupancy or use that 
would cause cancellation, lapse or reduction of insurance. 
 
§ 11.4.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insurance 
required by the Contract Documents or by law, which shall specifically cover such insured objects during 
installation, testing and start-up, and until final acceptance by the Owner; this insurance shall include interests of the 
Owner, Contractor, Subcontractors and Sub-subcontractors in the Work, and the Owner and Contractor shall be 
named insureds. 
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§ 11.4.3 Loss of Use Insurance. The Owner, at the Owner's option, may purchase and maintain such insurance as will 
insure the Owner against loss of use of the Owner's property due to fire or other insured hazards. The Owner waives 
all rights of action against the Contractor for loss of use of the Owner's property, including consequential losses due 
to fire or other hazards however caused to the extent (i) of actual recovery of any insurance proceeds under policies 
obtained pursuant to this Subparagraph 11.4.3 and (ii) permitted by the applicable policies of insurance. 
 
§ 11.4.4 If the Contractor requests in writing that insurance for risks other than those described herein or other 
special causes of loss be included in the property insurance policy, the Owner shall, if possible, include such 
insurance, and the cost thereof shall be charged to the Contractor by appropriate Change Order. 
 
§ 11.4.5 If during the Project construction period the Owner insures properties, real or personal or both, at or adjacent 
to the site by property insurance under policies separate from those insuring the Project, or if after final payment 
property insurance is to be provided on the completed Project through a policy or policies other than those insuring 
the Project during the construction period, the Owner shall waive all rights in accordance with the terms of Section 
11.4.7 for damages caused by fire or other causes of loss covered by this separate property insurance. All separate 
policies shall provide this waiver of subrogation by endorsement or otherwise. 
 
§ 11.4.6 Before an exposure to loss may occur, the Owner shall file with the Contractor a certificate of insurance 
evidencing such insurance coverages required by this Section 11.4. Each policy shall contain all generally applicable 
conditions, definitions, exclusions and endorsements related to this Project. Each policy shall contain a provision 
that the policy will not be canceled or allowed to expire, until at least 30 days' prior written notice has been given to 
the Contractor. 
 
§ 11.4.7 Waivers of Subrogation.  If permitted by the Owner's and Contractor's insurance companies, without 
penalties, the Owner and Contractor waive all rights against (1) each other and any of their subcontractors, sub-
subcontractors, agents and employees, each of the other, and (2) the Architect, Architect's consultants, separate 
contractors described in Article 6, if any, and any of their subcontractors, sub-subcontractors, agents and employees, 
for damages caused by fire or other causes of loss to the extent of actual recovery of any insurance proceeds under 
any property insurance obtained pursuant to this Section 11.4 or other property insurance applicable to the Work, 
except such rights as they have to proceeds of such insurance held by the Owner in good faith. The Owner or 
Contractor, as appropriate, shall require of the Architect, Architect's consultants, separate contractors described in 
Article 6, if any, and the subcontractors, sub-subcontractors, agents and employees of any of them, by appropriate 
agreements, written where legally required for validity, similar waivers each in favor of other parties enumerated 
herein. The policies shall provide such waivers of subrogation by endorsement or otherwise. A waiver of 
subrogation shall be effective as to a person or entity even though that person or entity would otherwise have a duty 
of indemnification, contractual or otherwise, did not pay the insurance premium directly or indirectly, and whether 
or not the person or entity had an insurable interest in the property damaged. 
 
§ 11.4.8 A loss insured under Owner's property insurance shall be adjusted by the Owner in good faith and made 
payable to the Owner in good faith for the insureds, as their interests may appear, subject to requirements of any 
applicable mortgagee clause and of Section 11.4.10. The Contractor shall pay Subcontractors their just shares of 
insurance proceeds received by the Contractor, and by appropriate agreements, written where legally required for 
validity, shall require Subcontractors to make payments to their Sub-subcontractors in similar manner. 
 
§ 11.4.9 If required in writing by a party in interest, the Owner in good faith shall, upon occurrence of an insured 
loss, attempt to arrange for the issuance of a bond by the insurance carrier for proper performance of the Owner's 
duties. The cost of required bonds may be charged against proceeds received in good faith. The Owner shall deposit 
in a separate account proceeds so received, which the Owner shall distribute in accordance with such agreement as 
the parties in interest may reach, or in accordance with a trial judgment in which case the procedure shall be as 
provided in Section 4.6. If after such loss no other special agreement is made and unless the Owner terminates the 
Contract for convenience, replacement of damaged property shall be performed by the Contractor after notification 
of a Change in the Work in accordance with Article 7. 
 
§ 11.4.10 The Owner in good faith shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of loss to the Owner's exercise of this power; if 
such objection is made, the dispute shall be resolved as provided in Sections 4.5 and 4.6. The Owner in good faith 
shall, in the case of litigation, make settlement with insurers in accordance with directions of the arbitrators. If 
distribution of insurance proceeds by litigation is required, the Court will direct such distribution. 
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§ 11.5 PERFORMANCE BOND AND PAYMENT BOND 
§ 11.5.1 The Contractor shall furnish a Performance Bond and Labor and Material Payment Bond meeting all 
statutory requirements of the State of California, in form and substance satisfactory to the Owner and, without 
limitation, complying with the following specific requirements: 
 

.1 Except as otherwise required by statute, the form and substance of such bonds shall be satisfactory to 
the Owner in the Owner's sole judgment. 
 
.2 Bonds shall be executed by a responsible surety licensed in California, with a Best's rating of no less 
than A/XII, and shall remain in effect for a period not less than two (2) years following the date of 
Substantial Completion or the time required to resolve any items of incomplete Work and the payment of 
any disputed amounts, whichever time period is longer. 
 
.3 The Performance Bond and the Labor and Material Payment Bond shall each be in an amount equal 
to the Contract Sum and all subsequent increases. 
 
.4 The Contractor shall require the attorney in fact who executes the required bonds on behalf of the 
surety to affix thereto a certified and current copy of his power of attorney indicating the monetary limit of 
such power. 
 
.5 Every Bond under this Subparagraph 11.5.1 must display the Surety's Bond Number.  A rider 
including the following provisions shall be attached to each Bond: 

 
 (i)  The Surety hereby agrees that it consents to and waives notice of any addition, alteration, 
omission, change, or other modification of the Contract Documents.  Any addition, alteration, 
change, extension of time, or other modification of the Contract Documents, or a forbearance on 
the part of either the Owner or the Contractor to the other, shall not release the Surety of its 
obligations hereunder, and notice to the Surety of such matters is hereby waived. 
 
 (ii) The Surety agrees that it is obligated under the bonds to any successor, grantee, or assignee of 
the Owner. 

 
§ 11.5.2 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment 
of obligations arising under the Contract, the Contractor shall promptly furnish a copy of the bonds or shall permit a 
copy to be made. 
 
§ 11.5.3  The Contractor shall keep the Surety informed of the progress of the Work, and, where necessary, obtain the 
Surety's consent to, or waiver of, (i) notice of changes in the Work; (ii) request for reduction or release of retention; 
(iii) request for final payment; and (iv) any other item required by the Surety.  The Owner shall be notified by the 
Contractor, in writing, of all communications with the Surety.  The Owner may, in the Owner's sole discretion, 
inform the Surety of the progress of the Work and obtain consents as necessary to protect the Owner's rights, 
interest, privileges, and benefits under and pursuant to any bond issued in connection with the Work. 
 
ARTICLE 12   UNCOVERING AND CORRECTION OF WORK 
§ 12.1 UNCOVERING OF WORK 
§ 12.1.1 If a portion of the Work is covered contrary to the Architect's request or to requirements specifically 
expressed in the Contract Documents, it must, if required in writing by the Architect, be uncovered for the 
Architect's examination and be replaced at the Contractor's expense and without change in the Contract Time. 
 
§ 12.1.2 If a portion of the Work has been covered which the Architect has not specifically requested to examine 
prior to its being covered, the Architect may request to see such Work and it shall be uncovered by the Contractor. If 
such Work is in accordance with the Contract Documents, costs of uncovering and replacement shall, by appropriate 
Change Order, be at the Owner's expense. If such Work is not in accordance with the Contract Documents, 
correction shall be at the Contractor's expense unless the condition was caused by the Owner or a separate contractor 
in which event the Owner shall be responsible for payment of such costs. 
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§ 12.2 CORRECTION OF WORK 
§ 12.2.1 BEFORE OR AFTER SUBSTANTIAL COMPLETION 
§ 12.2.1.1 The Contractor shall promptly correct Work rejected by the Architect or failing to conform to the 
requirements of the Contract Documents, whether discovered before or after Substantial Completion and whether or 
not fabricated, installed or completed.  Costs of correcting such rejected Work, including additional testing and 
inspections and compensation for the Architect's services and expenses made necessary thereby, shall be at the 
Contractor's expense.  If, prior to the date of Substantial Completion, the Contractor, a Subcontractor, or anyone for 
whom either is responsible, uses or damages any portion of the Work, including, without limitation, mechanical, 
electrical, plumbing and other building systems, machinery, equipment, or other mechanical device, the Contractor 
shall cause such item to be restored to "like new" condition at no expense to the Owner. 
 
§ 12.2.2 AFTER SUBSTANTIAL COMPLETION 
§ 12.2.2.1 In addition to the Contractor's obligations under Section 3.5, if, within one year after the date of 
Substantial Completion of the Work or designated portion thereof or after the date for commencement of warranties 
established under Section 9.9.1, or by terms of an applicable special warranty required by the Contract Documents, 
any of the Work is found to be not in accordance with the requirements of the Contract Documents, the Contractor 
shall correct it promptly after receipt of written notice from the Owner to do so unless the Owner has previously 
given the Contractor a written acceptance of such condition. The Owner shall give such notice promptly after 
discovery of the condition.  During the one-year minimum period for correction of Work, if the Owner fails to notify 
the Contractor and give the Contractor an opportunity to make the correction, the Owner waives the rights to require 
correction by the Contractor. If the Contractor fails to correct nonconforming Work within a reasonable time during 
that period after receipt of notice from the Owner or Architect, the Owner may correct it in accordance with Section 
2.4. 
 
§ 12.2.2.2 The one-year minimum period for correction of Work shall be extended with respect to portions of Work 
first performed after Substantial Completion by the period of time between Substantial Completion and the actual 
performance of the Work. 
 
§ 12.2.2.3 Upon completion of any Work under or pursuant to this Paragraph 12.2, the minimum one (1) year 
correction period in connection with the Work requiring correction shall be renewed and recommenced.  The 
obligations under Paragraph 12.2 shall cover any repairs and replacement to any part of the Work or other property 
that is damaged by the defective Work. 
 
§ 12.2.3 The Contractor shall remove from the site portions of the Work which are not in accordance with the 
requirements of the Contract Documents and are neither corrected by the Contractor nor accepted by the Owner. 
 
§ 12.2.4 The Contractor shall bear the cost of correcting destroyed or damaged construction, whether completed or 
partially completed, of the Owner or separate contractors caused by the Contractor's correction or removal of Work 
which is not in accordance with the requirements of the Contract Documents. 
 
§ 12.2.5 Nothing contained in this Section 12.2 shall be construed to establish a period of limitation with respect to 
other obligations which the Contractor might have under the Contract Documents. Establishment of the minimum 
one-year period for correction of Work as described in Section 12.2.2 relates only to the specific obligation of the 
Contractor to correct the Work, and has no relationship to the time within which the obligation to comply with the 
Contract Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to 
establish the Contractor's liability with respect to the Contractor's obligations other than specifically to correct the 
Work. 
 
§ 12.3 ACCEPTANCE OF NONCONFORMING WORK 
§ 12.3.1 If the Owner prefers to accept Work which is not in accordance with the requirements of the Contract 
Documents, the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum 
will be reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has 
been made. 
 
ARTICLE 13   MISCELLANEOUS PROVISIONS 
§ 13.1 GOVERNING LAW 
§ 13.1.1 The Contract shall be governed by the law of the place where the Project is located. 
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§ 13.2 SUCCESSORS AND ASSIGNS 
§ 13.2.1 The Owner and Contractor respectively bind themselves, their partners, successors, assigns and legal 
representatives to the other party hereto and to partners, successors, assigns and legal representatives of such other 
party in respect to covenants, agreements and obligations contained in the Contract Documents. Except as provided 
in Section 13.2.2 or set forth elsewhere in the Contract Documents, neither party to the Contract shall assign the 
Contract as a whole without written consent of the other. If either party attempts to make such an assignment 
without such consent, that party shall nevertheless remain legally responsible for all obligations under the Contract. 
 
§ 13.2.2 The Owner may, without consent of the Contractor, assign the Contract to a lender or other entity providing 
Project financing, construction financing or credit enhancement for the Project.  In such event, the lender or other 
entity shall assume the Owner's rights and obligations under the Contract Documents.  The Contractor shall execute 
all consents reasonably required to facilitate such assignment. 
 
§ 13.3 WRITTEN NOTICE 
§ 13.3.1 Written notice shall be deemed to have been duly served if delivered in person to the individual or a member 
of the firm or entity or to an officer of the corporation for which it was intended, or if delivered at or sent by 
registered or certified mail to the last business address known to the party giving notice.  At the Owner's request a 
copy of all written notices shall be delivered to any lender to the Work. 
 
§ 13.4 RIGHTS AND REMEDIES 
§ 13.4.1 Except as expressly provided in the Contract Documents, duties and obligations imposed by the Contract 
Documents and rights and remedies available thereunder shall be in addition to and not a limitation of duties, 
obligations, rights and remedies otherwise imposed or available by law. 
 
§ 13.4.2 No action or failure to act by the Owner, Architect or Contractor shall constitute a waiver of a right or duty 
afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a 
breach thereunder, except as may be specifically agreed in writing. 
 
§ 13.5 TESTS AND INSPECTIONS 
§ 13.5.1 Tests, inspections and approvals of portions of the Work required by the Contract Documents or by laws, 
ordinances, rules, regulations or orders of public authorities having jurisdiction shall be made at an appropriate time. 
Unless otherwise provided, the Contractor shall make arrangements for such tests, inspections and approvals with an 
independent testing laboratory or entity acceptable to the Owner, or with the appropriate public authority, and shall 
bear all related costs of tests, inspections and approvals. The Contractor shall give the Architect timely notice of 
when and where tests and inspections are to be made so that the Architect may be present for such procedures. The 
Owner shall bear costs of tests, inspections or approvals which do not become requirements until after bids are 
received or negotiations concluded. 
 
§ 13.5.2 If the Architect, Owner or public authorities having jurisdiction determine that portions of the Work require 
additional testing, inspection or approval not included under Section 13.5.1, the Architect will, upon written 
authorization from the Owner, instruct the Contractor to make arrangements for such additional testing, inspection 
or approval by an entity acceptable to the Owner, and the Contractor shall give timely notice to the Architect of 
when and where tests and inspections are to be made so that the Architect may be present for such procedures. Such 
costs, except as provided in Section 13.5.3, shall be at the Owner's expense. 
 
§ 13.5.3 If such procedures for testing, inspection or approval under Sections 13.5.1 and 13.5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Contract Documents, all costs made necessary 
by such failure including those of repeated procedures and compensation for the Architect's services and expenses 
shall be at the Contractor's expense. 
 
§ 13.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Contract 
Documents, be secured by the Contractor and promptly delivered to the Architect. 
 
§ 13.5.5 If the Architect is to observe tests, inspections or approvals required by the Contract Documents, the 
Architect will do so promptly and, where practicable, at the normal place of testing.  Neither the observations or 
other duties, if any, of the Owner or the Architect in the administration of the Contract Documents, nor inspections, 
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tests or approvals by the Owner or any other persons other than Contractor shall relieve Contractor from its 
obligations to perform the Work in accordance with the Contract Documents. 
 
§ 13.5.6 Tests or inspections conducted pursuant to the Contract Documents shall be made promptly to avoid 
unreasonable delay in the Work. 
 
§ 13.5.7 The Owner will engage any special inspections required under the provisions of the California Building 
Code, or the City and County of San Francisco, and other applicable codes and pay the costs of such engagement. 
The Contractor shall notify Owner whether any special inspections are required with regard to portions of its Work 
in sufficient time to enable the Owner to comply with the special inspection requirements.  The Contractor shall be 
responsible for scheduling such inspections and provide the necessary access to the special inspections company.  
 
§ 13.6 INTEREST 
§ 13.6.1 Payments due and unpaid under the Contract Documents shall bear interest from the date payment is due at 
such rate as the parties may agree upon in writing or, in the absence thereof, at the legal rate prevailing from time to 
time at the place where the Project is located. 

 
§ 13.7  Intentionally omitted. 
 
§ 13.8  The invalidity of any part or provision of the Contract Documents shall not impair or affect in any manner 
whatsoever the validity, enforceability or effect of the remainder of the Contract Documents. 
 
§ 13.9  Intentionally omitted. 
 
§ 13.10  The Contractor shall, in compliance with 40 U.S.C. Section 276 (a), otherwise known as the Davis-Bacon 
Act, compensate all laborers and mechanics employed by the Contractor in an amount no less than the wage 
determined by the Secretary of Labor to be prevailing for the corresponding classes of laborers and mechanics 
employed on projects of a character similar to the Work in San Francisco, California.  The Contractor shall insert 
similar provisions in all subcontracts for Work covered by the Contract, and the Contractor shall diligently seek a 
separate residential wage determination by the Secretary of Labor.  Attention is directed to Section 14.15 of the 
Agreement regarding additional requirements concerning prevailing wages. 
 
§ 13.11  All professional services shall be performed by persons or entities licensed or otherwise authorized to do 
business in the State of California. 
 
§ 13.12  The Contractor and its Subcontractors shall not use lead-based paint in the Project, and shall comply with all 
applicable governmental requirements imposed on contractors undertaking work that may cause lead hazards or that 
is intended to reduce lead hazards, including (without limitation) applicable requirements of the United States and 
California Occupational Safety and Health Administrations.  The Contractor shall insert this requirement in all 
subcontracts for Work on the Project. 
 
The Contractor shall not commence the Work prior to obtaining the Owner's approval (not to be unreasonably 
withheld) of a lead containment plan setting forth with reasonable specificity the steps that the Contractor proposes 
to take to ensure that any lead released in the course of performing the Work will not migrate in an uncontrolled 
fashion.  The Contractor shall not rely on the Owner's approval of a containment plan as a warranty of the 
containment plan's suitability to achieve its intended purposes. 
 
For the purposes of Subparagraph 9.10.1(b), the premises shall not be "cleaned up" unless, in addition to all other 
relevant considerations, the premises are found to pass a clearance test performed (a) by a certified and independent 
risk assessor selected by the Owner, and (b) in a manner recommended or required by the United States Department 
of Housing and Urban Development in its Guidelines For The Evaluation And Control Of Lead-Based Paint 
Hazards In Housing, as amended from time to time (the "Guidelines").  The premises shall be deemed to pass a 
clearance test if ambient and surface lead in the premises does not exceed the applicable thresholds recommended or 
required by the Guidelines.  The Contractor shall bear the cost of any remedial work necessary to cause the premises 
to pass a previously failed clearance test.  The Owner shall bear the cost of all clearance tests. 
 
If the Contractor reasonably and prudently employs the Work Practices (as defined below), but the environment for 
performing the Work nonetheless exceeds Action Levels (as defined by Cal/OSHA Construction Safety Orders, 
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Title 8 California Code of Regulations Section 1532.1, as amended from time to time), then the Contractor shall be 
entitled to a Change Order, pursuant to Article Seven of these General Conditions, in the amount of either: (a) the 
cost of undertaking additional work practices (above and beyond the Work Practices) necessary to reduce airborne 
lead levels in the relevant environment below Action Levels, or (b) the cost of complying with Cal/OSHA 
regulations for performing the relevant Work in an environment that exceeds Action Levels.  The costs included in 
the Change Order include (without limitation) additional labor, equipment, material, and Subcontractor costs, as 
well as a reasonable allowance for delay. 
 
For the purposes of this Paragraph 13.12, the term "Work Practices" means the following:  (a) with respect to 
preparation, "Work Practices" are the use of a water sprayer for intermittent spraying during removal of materials to 
control dust that may be produced; (b) with respect to demolition, "Work Practices" are removal of architectural 
items by misting the items with water, and using care to minimize the amount of paint that may be chipped during 
demolition; and (c) with respect to clean-up, "Work Practices" are cleaning existing and new surfaces with a HEPA 
filter vacuum prior to painting and prior to final clearance testing. 
 
§ 13.13  The Contractor shall exercise due diligence to assure that no member, officer, or employee of the Contractor 
who exercises any governmental function or responsibilities with respect to the Work during his or her tenure or for 
one year thereafter, may obtain a personal or financial interest or benefit from the Work or have an interest in any 
contract, subcontract or agreement with respect thereto, or the proceeds thereunder, either for themselves or those 
with whom they have family or business ties during their tenure or for one (1) year thereafter.  The Contractor's 
obligations under this paragraph shall be deemed satisfied if the Contractor requires all such persons and all persons 
and entities with whom it contracts to execute a certificate as to such matters. 
 
§ 13.14  The Contractor represents to the Owner as follows:  
 

 (a) The Contractor is licensed by and in good standing with the California Contractor's State License 
Board, and agrees to subcontract only with Subcontractors which are so licensed. 
 
 (b) The Contractor is not in material breach of any agreement, nor is there any claim pending or threatened 
against the Contractor (or related to its business or assets) that could materially adversely affect the 
Contractor's ability to perform the Work.   
 
 (c) The Contractor has taken no action that would cause the termination or discontinuance of qualification 
of the Project as a "qualified low income housing project" under Section 42(g)(1) of the Internal Revenue 
Code. 
 
 (d) The Contractor (and the persons signing the Contract on behalf of the Contractor) has the authority to 
execute the Contract and perform the obligations of the Contractor under the Contract without the consent 
of any third parties (subject to approvals required by the Contract).  
 
 (e) All information delivered by the Contractor to the Owner is, to the best of the Contractor's knowledge, 
materially accurate and complete. 

 
The Contractor shall affirm the representations set forth in this Section 13.14 upon completion of the Work. 
 
§ 13.15  During the performance of the Contract, the Contractor and its Subcontractors shall not unlawfully 
discriminate against any employee or applicant for employment because of race, religion, color, national origin, 
ancestry, physical handicap, medical condition, marital status, age (over 40), or sex.  The Contractor and 
Subcontractors shall comply with (a) the Fair Employment and Housing Act (Government Code Sections 12900 et 
seq.) and the applicable regulations promulgated thereunder (California Administration Code, Title 2, Sections 
7285.0 et seq.) as well as (b) Chapter 12B of the Administrative Code of the City and County of San Francisco (and 
the Contractor shall contact the San Francisco Human Rights Commission as necessary to assure compliance with 
Chapter 12B).  The Contractor and its Subcontractors shall give written notice of their obligations under this clause 
to labor organizations with which they have a collective bargaining or other agreement. 
 
The Contractor shall include the nondiscrimination and compliance provisions of this Paragraph 13.15 in all 
subcontracts to perform Work under the Contract. 
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ARTICLE 14   TERMINATION OR SUSPENSION OF THE CONTRACT 
§ 14.1 TERMINATION BY THE CONTRACTOR 
§ 14.1.1 The Contractor may terminate the Contract if the Work is stopped for a period of 30 consecutive days 
through no act or fault of the Contractor or a Subcontractor, Sub-subcontractor or their agents or employees or any 
other persons or entities performing portions of the Work under direct or indirect contract with the Contractor, for 
any of the following reasons: 

 
.1 issuance of an order of a court or other public authority having jurisdiction which requires all Work to 

be stopped; 
 
.2 an act of government, such as a declaration of national emergency which requires all Work to be 

stopped; or 
 
.3 because the Architect has not, without good cause, issued a Certificate for Payment and has not 

notified the Contractor of the reason for withholding certification as provided in Section 9.4.1, or 
because the Owner has not, without good cause, made payment on a Certificate for Payment within 
the time stated in the Contract Documents. 

 
§ 14.1.2 The Contractor may terminate the Contract if, through no act or fault of the Contractor or a Subcontractor, 
Sub-subcontractor or their agents or employees or any other persons or entities performing portions of the Work 
under direct or indirect contract with the Contractor, repeated suspensions, delays or interruptions of the entire Work 
by the Owner as described in Section 14.3 constitute in the aggregate more than 100 percent of the total number of 
days scheduled for completion, or 120 days in any 365-day period, whichever is less. 
 
§ 14.1.3 If one of the reasons described in Section 14.1.1 or 14.1.2 exists, the Contractor may, upon fourteen days' 
written notice to the Owner and Architect, terminate the Contract and recover from the Owner payment for Work 
executed and for proven loss with respect to materials, equipment, tools, and construction equipment and machinery, 
including reasonable overhead, profit and damages. 
 
§ 14.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Contractor or a 
Subcontractor or their agents or employees or any other persons performing portions of the Work under contract 
with the Contractor because the Owner has persistently failed to fulfill the Owner's obligations under the Contract 
Documents with respect to matters important to the progress of the Work, the Contractor may, upon fourteen 
additional days' written notice to the Owner and the Architect, terminate the Contract and recover from the Owner as 
provided in Section 14.1.3. 
 
§ 14.2 TERMINATION BY THE OWNER FOR CAUSE 
§ 14.2.1 The Owner may terminate the Contract if the Contractor: 

.1 persistently or repeatedly refuses or fails to supply enough properly skilled workers or proper 
materials; 

 
.2 fails to make payment to Subcontractors for materials or labor in accordance with the respective 

agreements between the Contractor and the Subcontractors; 
 
.3 persistently disregards laws, ordinances, or rules, regulations or orders of a public authority having 

jurisdiction; or 
 
.4 otherwise is guilty of substantial breach of a provision of the Contract Documents. 

 
§ 14.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or remedies of 
the Owner and after giving the Contractor and the Contractor's surety, if any, fourteen days' written notice, terminate 
employment of the Contractor and may, subject to any prior rights of the surety: 

.1 take possession of the site and of all materials, equipment, tools, and construction equipment and 
machinery thereon owned by the Contractor; 

 
.2 accept assignment of subcontracts pursuant to Section 5.4; and 
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. 3 finish the Work by whatever reasonable method the Owner may deem expedient. Upon request of the 
Contractor, the Owner shall furnish to the Contractor a detailed accounting of the costs incurred by 
the Owner in finishing the Work. 

 
§ 14.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 14.2.1, the Contractor shall 
not be entitled to receive further payment until the Work is finished. 
 
§ 14.2.4 If the unpaid balance of the Contract Sum exceeds Owner’s costs of finishing the Work, including 
compensation for the Architect's services and expenses made necessary thereby, and other damages incurred by the 
Owner and not expressly waived, such excess shall be paid to the Contractor. If such costs and damages exceed the 
unpaid balance, the Contractor shall pay the difference to the Owner. The amount to be paid to the Contractor or 
Owner, as the case may be, shall be certified by the Architect, upon application, and this obligation for payment 
shall survive termination of the Contract. 
 
§ 14.3 SUSPENSION BY THE OWNER FOR CONVENIENCE 
§ 14.3.1 The Owner may, without cause, order the Contractor in writing to suspend, delay or interrupt the Work in 
whole or in part for such period of time as the Owner may determine.  Upon delivery of such notice, the Contractor 
shall, unless the notice requires otherwise: 
 

 (a) immediately discontinue Work on the date and to the extent specified in the notice; 
 
 (b) place no further orders or subcontracts for material, services or facilities with respect to suspended 
Work other than to the extent required in the notice; 
 
 (c) promptly make every reasonable effort to obtain suspension, upon terms satisfactory to the Owner of 
all orders, subcontracts, and rental agreements to the extent they relate to the performance of the Work that 
was suspended; and 
 
 (d) continue to protect and maintain the Project, including those portions on which Work has been 
suspended. 

 
§ 14.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by 
suspension, delay or interruption as described in Section 14.3.1. No adjustment shall be made to the extent: 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause 
for which the Contractor is responsible; or 

 
.2 that an equitable adjustment is made or denied under another provision of the Contract. 

 
Upon delivery of notice to resume Work, the Contractor shall immediately resume performance of the suspended 
Work to the extent required in such notice.  Any Claim on the part of the Contractor for time or compensation shall 
be made within seven (7) calendar days after the date of delivery of notice to resume the Work, and the Contractor 
shall submit to the Owner for its approval a revised construction schedule. 
 
§ 14.4 TERMINATION BY THE OWNER FOR CONVENIENCE 
§ 14.4.1 The Owner may, at any time, terminate the Contract for the Owner's convenience and without cause. 
 
§ 14.4.2 Upon receipt of written notice from the Owner of such termination for the Owner's convenience, the 
Contractor shall: 

.1 cease operations as directed by the Owner in the notice; 
 
.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 

and 
 
.3 except for Work directed to be performed prior to the effective date of termination stated in the 

notice, terminate all existing subcontracts and purchase orders and enter into no further subcontracts 
and purchase orders. 
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§ 14.4.3 In case of such termination for the Owner’s convenience, the Contractor shall recover as its sole remedy 
payment for Work properly performed in connection with the terminated portion of the Work prior to the effective 
date of termination, and for items properly and timely fabricated off the Project site, delivered and stored in 
accordance with the Owner’s instructions, and costs incurred by reason of the termination. The Contractor hereby 
waives and forfeits all other claims for payment and damages, including, without limitation, anticipated profits. The 
Owner shall be credited for (i) payments previously made to the Contractor for the terminated portion of the Work, 
(ii) claims that the Owner has against the Contractor under the contract, and (iii) the value of the materials, supplies, 
equipment, or other items that are to be disposed of by the Contractor that are part of the Contract sum. 
 
§ 14.5 TERMINATION BASED ON OWNER NOT ISSUING NOTICE TO PROCEED 
§ 14.5.1 Attention is directed to Section 4.1 of the A-102 Agreement regarding Owner’s right to terminate the 
Agreement if the Notice to Proceed is not issued by Owner.  Contractor understands and agrees that, if the 
Agreement is terminated pursuant to Section 4.1 of the Agreement, the terms of Section 4.1 shall apply with regard 
to Owner’s obligations to make payment to Contractor, and the provisions in Sections 14.1 through 14.4 of these 
General Conditions do not apply. 
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ADDITIONS AND DELETIONS: 
The author of this document 
has added information 
needed for its completion. 
The author may also have 
revised the text of the 
original AIA standard form. 
An Additions and Deletions 
Report that notes added 
information as well as 
revisions to the standard 
form text is available from 
the author and should be 
reviewed. 

This document has important 
legal consequences.  
Consultation with an 
attorney is encouraged with 
respect to its completion 
or modification. 

This document is not 
intended for use in 
competitive bidding. 

AIA Document A201™–2007, 
General Conditions of the 
Contract for Construction, 
is adopted in this document 
by reference. Do not use 
with other general 
conditions unless this 
document is modified. 

ELECTRONIC COPYING of any 
portion of this AIA®  Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws 
as set forth in the footer of 
this document. 

TNDC TEMPLATE 
November 30, 2010 

 
 
 
AGREEMENT made as of the             day of                 in the year            
(In words, indicate day, month and year) 
 
BETWEEN the Owner: 
(Name, address and other information) 
 
  
  
  
 
and the Contractor: 
(Name, address and other information) 
 
  
  
  
 
for the following Project: 
(Name, location, and detailed description) 
 
 
  
 
The Architect: 
(Name, address and other information) 
 
  
  
  
 
The Owner and Contractor agree as follows. 
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ARTICLE 1   THE CONTRACT DOCUMENTS 
The Contract Documents consist of this Agreement, Conditions of the Contract (General, Supplementary and other 
Conditions), Drawings, Specifications, Addenda issued prior to execution of this Agreement, other documents listed 
in this Agreement and Modifications issued after execution of this Agreement; these form the Contract, and are as 
fully a part of the Contract as if attached to this Agreement or repeated herein. The Contract represents the entire and 
integrated agreement between the parties hereto and supersedes prior negotiations, representations or agreements, 
either written or oral. An enumeration of the Contract Documents, other than Modifications, appears in Article 15. If 
anything in the other Contract Documents is inconsistent with this Agreement, this Agreement shall govern. 
 
ARTICLE 2   THE WORK OF THIS CONTRACT 
The Contractor shall fully execute the Work described in the Contract Documents, and reasonably inferable by the 
Contractor as necessary to produce the results intended by the Contract Documents, except to the extent specifically 
indicated in the Contract Documents to be the responsibility of others.  The Work shall include all labor, services, 
supervision, materials, supplies, fixtures, tools, equipment, transportation, preconstruction services (including 
without limitation: estimating, budgeting, scheduling, and consultation on materials, constructability, reliability, and 
maintenance and value engineering) and all other items necessary to construct and complete the Project pursuant to 
the Contract Documents, including all items, construction and services, reasonably inferable from the Contract 
Documents. 
 
ARTICLE 3   RELATIONSHIP OF THE PARTIES 
The Contractor accepts the relationship of trust and confidence established by this Agreement and covenants with 
the Owner to cooperate with the Architect and exercise the Contractor's skill and judgment in furthering the interests 
of the Owner; to furnish efficient business administration and supervision; to furnish at all times an adequate supply 
of competent, suitable qualified and trained workers and materials; and to perform the Work in an expeditious and 
economical manner consistent with the Owner’s interests. Contractor shall cause such work force to prosecute the 
Work to completion in accordance with best practices (e.g., free from defects) and in accordance with the 
requirements of the Contract Documents. The Owner agrees to furnish and approve, in a timely manner, information 
required by the Contractor and to make payments to the Contractor in accordance with the requirements of the 
Contract Documents. 
 
ARTICLE 4   DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION 
§ 4.1 The date of commencement shall be the date on which the Owner issues a written notice to proceed to the 
Contractor.  The date by which the Contractor must achieve Substantial Completion pursuant to Paragraph 4.2 shall 
run beginning from the date of the notice to proceed.  The Contractor shall commence the Work no later than 10 
days after the issuance of the notice to proceed. 
 
The Owner has no duty to issue a notice to proceed unless the Owner obtains necessary Project financing ("Project 
Financing").  Upon obtaining Project Financing, the Owner shall issue the Contractor a notice to proceed without 
unreasonable delay. 
 
The Owner may not succeed in obtaining Project Financing, and a notice to proceed may never be issued.  It is 
understood and agreed that, should Owner not obtain financing on terms that are agreeable to Owner, Owner has the 
absolute right to not issue a notice to proceed and to terminate this Agreement.  Unless Project Financing is 
obtained, the Contractor shall have no right to any payment from the Owner as a result of the Owner's failure to 
issue a notice to proceed, including (without limitation) payment for (a) the Contractor's anticipated profits from 
performing under the Contract, as well as Contractor’s unabsorbed overhead expenses; or (b) reimbursement of 
costs incurred by the Contractor in (i) negotiating this Contract, (ii) negotiating with prospective and actual 
Subcontractors, and (iii) preparing to undertake the Work. 
 
§ 4.2 The Contractor shall achieve Substantial Completion of the entire Work not later than _____________ 
(___)days after the date of issuance of the notice to proceed, subject to adjustments of this Contract Time as 
provided in the Contract Documents.  All references to days in this Contract shall be references to calendar days, 
unless otherwise specifically indicated. 
 
§ 4.3  Time is of the essence in the performance of this Contract.  If the Contractor fails to achieve Substantial 
Completion of the entire Work by the Contract Time, then the Owner will suffer delay-related damages that will be 
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extremely difficult and impractical to ascertain.  A reasonable estimate of the damages to be suffered by the Owner 
in the event of such delays is ______________________ dollars ($_______) per calendar day for each day after the 
Contract Time until the entire Work is Substantially Complete, with all calculations of Contract Time allowing for 
time adjustments as provided in this Contract.  Contractor agrees to pay ____________________ dollars 
($_________) as liquidated damages should Contractor not achieve Substantial Completion of the entire work 
within the Contract Time (as may be adjusted) or, in the alternative, Contactor agrees that Owner may withhold such 
liquidated damages from amounts otherwise owed Contractor.  The liquidated damages provision of this Paragraph 
4.3 shall be exclusive measure of the Owner's delay-related damages, except as provided by Paragraph 4.4. 
 
§ 4.4  The Owner's funding for the Project depends upon the fulfillment of an investment commitment by an equity 
investor whose participation is in turn dependent upon the receipt of tax credits allocated by the California Tax 
Credit Allocation Committee.  If the Project cannot be occupied by ____________, ____, then some or all of the tax 
credit allocation may be lost.  Damages attributable to the loss of the tax credit allocation due to the late completion 
of the Project are in addition to the liquidated damages attributable to general delay provided for in Paragraph 4.3.  
Contractor agrees to pay any and all tax credit allocation loss that Owner (or its equity investor, as provided 
immediately following) may suffer due to any late unexcused completion of the Project, or, in the alternative, 
Contactor agrees that Owner may withhold such tax credit allocation loss from amounts otherwise owed Contractor.   
Equity Investor (as identified in Exhibit “N” to this Agreement) is an additional, third-party beneficiary of the 
Contractor's obligation under this Paragraph 4.4 to pay damages attributable to the loss of the tax credit allocation 
due to the late unexcused completion of the Project.   
 
The Contractor shall cooperate with the Owner to ensure compliance with the provisions of the Internal Revenue 
Code applicable to low income housing tax credits, and shall not take any action that would (1) cause the Project not 
to qualify as a low income housing project or (2) cause the recapture of any low income housing tax credits. 
 
[OPTIONAL -- PHASED CONSTRUCTION] -- The Owner’s funding for the Project depends upon the fulfillment 
of an investment commitment by an equity investor whose participation is in turn dependent upon the receipt of tax 
credits allocated by the California Tax Credit Allocation Committee.  If 100% of the residential units in the Project 
cannot be occupied by ________________, 20__, then some or all of the tax credit allocation may be lost (estimated 
to be approximately $_________________  per unit).  Damages attributable to the loss of the tax credit allocation 
due to the late completion of the Project are in addition to the liquidated damages attributable to general delay 
provided for in Paragraph 4.3.  Contractor agrees to pay any and all tax credit allocation loss that Owner (or its 
equity investor, as provided immediately following) may suffer due to any late unexcused completion of the Project, 
or, in the alternative, Contactor agrees that Owner may withhold such tax credit allocation loss from amounts 
otherwise owed Contractor.  Equity Investor (as identified in Exhibit “N” to this Agreement) is an additional, third-
party beneficiary of the Contractor’s obligation under this Paragraph 4.4 to pay damages attributable to the loss of 
the tax credit allocation due to the late unexcused completion of the Project.  Beginning ____________. 
__________, tax credit damage of $____ per unit per day may be charged for each unit not delivered by the 
Contractor as Substantially Complete per requirements elsewhere in the Contract, up to a maximum of _____ 
residential units. 
 
[OPTIONAL -- PHASED CONSTRUCTION] In addition to the liquidated damages set forth in Section 4.3 of this 
Agreement, Contractor agrees to be responsible for Owner’s reasonable and verified actual damages should 
Contractor not Substantially Complete a portion of the Work covered by any given phase of Work, which causes a 
resident to be relocated for greater than _____ months.  The liquidated damages specified in Section 4.3 of this 
Agreement will be applicable upon Contractor not completing the entire Work (including the last phase of Work) 
within the Contract Time.   
 
ARTICLE 5   BASIS FOR PAYMENT 
§ 5.1 CONTRACT SUM 
§ 5.1.1 The Owner shall pay the Contractor the Contract Sum in current funds for the Contractor's performance of the 
Contract. The Contract Sum is the Cost of the Work as defined in Article 7 plus the Contractor's Fee. 
 
§ 5.1.2 CONTRACTOR’s FEE 
As limited by the Guaranteed Maximum Price set forth in Paragraph 5.2, the Contractor shall receive a basic fee 
equal to ____________________ (___%) of that portion of the Cost of the Work which is incurred or paid by the 
Contractor during the performance of the Work (the "Contractor's Fee").  For changes in the Work, the rate of the 
Contractor's Fee shall not be adjusted and shall remain equal to ____________________ (___%) of the Cost of the 



AIA Document A102™ – 2007 (formerly A111™ – 1997). Copyright  © 1920, 1925, 1951, 1958, 1961, 1963, 1967, 1974, 1978, 1987, 1997 and 2007 
by The American Institute of Architects.  All rights reserved.  WARNING: This AIA®  Document is protected by U.S. Copyright Law and 
International Treaties. Unauthorized reproduction or distribution of this AIA®  Document, or any portion of it, may result in severe civil 
and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA software at 
10:13:09 on 01/16/2008 under Order No.1000336299_1 which expires on 1/2/2009, and is not for resale. 
User Notes:   (3059865493) 

 
5 

 

Work directly attributable to any such change which is incurred or paid by the Contractor during the performance of 
the Work.  Consequently, the total amount of the Contractor's Fee may increase or decrease, depending on the nature 
of any changes in the Work, but the basis of the Contractor's Fee shall always remain ____________________ 
(___%) of the Cost of the Work, subject to the limitations of the Guaranteed Maximum Price.  Reimbursement for 
costs associated with Changes in the Work shall be permitted only as provided in Article 7 of the General 
Conditions. 
 
§ 5.1.3 CTCAC Requirements   
Owner and Contractor acknowledge that the Project will be funded in part by the California Tax Credit Allocation 
Committee (CTCAC) and that in addition to the requirements of Section 5.1.2 and elsewhere, Contractor’s Fee, 
Contractor’s General Conditions, and overhead will be subject to CTCAC limits in effect at the time of the GMP.  
An overall cost limitation of fourteen percent (14%) of the cost of construction shall apply to builder overhead, 
profit, general conditions and general requirements, excluding builder’s general liability insurance and bond. For 
purposes of builder overhead and profit, the cost of construction includes offsite improvements, demolition and site 
work, structures, prevailing wages, general conditions and general requirements. For purposes of general conditions 
and general requirements, the cost of construction includes offsite improvements, demolition and site work, 
structures, and prevailing wages.   If subguard insurance is included it will be considered part of overhead. 
 
 
§ 5.2 GUARANTEED MAXIMUM PRICE 
§ 5.2.1 The sum of the Cost of the Work and the Contractor's Fee is guaranteed by the Contractor not to exceed 
____________________________________________ Dollars ($      ), subject to additions and deductions by 
Change Order as provided in the Contract Documents.  Such maximum sum is referred to in the Contract 
Documents as the Guaranteed Maximum Price.  Costs which would cause the Guaranteed Maximum Price to be 
exceeded shall be paid by the Contractor without reimbursement by the Owner. 
 
 [OPTIONAL] The Guaranteed Maximum Price is subject to adjustment for Change Orders and Construction 
Change Directives, authorized in accordance with the requirements of the Contract Documents.  Any Savings (as 
defined below) shall be shared by the Owner and the Contractor as follows:  eighty-fiveone-hundred percent 
(10085%) of Savings shall inure to the benefit of the Owner.  , and the remaining fifteen percent (15%) shall be paid 
to the Contractor as an additional fee.  However, the Contractor shall not be entitled to receive any Savings until the 
date of final payment, and the Contractor shall not be entitled to any portion of Savings if the Owner terminates this 
Contract for cause or if the Contractor terminates this Agreement for any reason prior to Substantial Completion.  
The term "Savings" means the difference, as of the date of final completion, between (i) the Guaranteed Maximum 
Price upon final completion of the Work minus (ii) the total aggregate sum of the Cost of the Work plus the 
Contractor's Fee. 
 
§ 5.2.2 The Guaranteed Maximum Price [includes/does not include] the following alternates, which are described in 
the Contract Documents and may be accepted by the Owner in writing; provided, however, that the Contractor shall 
furnish the Owner with no less than fourteen (14) days' prior written notice of the date upon which any of the 
alternates set forth in this Subparagraph 5.2.2 must be accepted by the Owner in order for the Contractor to perform 
the Work covered by such alternates for the price set forth in this Subparagraph 5.2.2 and without any adjustment to 
a milestone date or the Contract Time. 
 
§ 5.2.3 Unit prices, if any, are as follows: 
 
Unit prices are set forth in the "Schedule of Unit Prices" attached to this Contract as Exhibit “C”.  Such unit prices 
are considered complete and include (i) all materials, equipment, labor, delivery, installation, overhead, and profit, 
and (ii) any other costs or expenses in connection with, or incidental to, the performance of that portion of the Work 
to which such unit prices apply. 
 
§ 5.2.4 Allowances, if any, are as follows 
(Identify and state the amounts of any allowances, and state whether they include labor, materials, or both.) 
 
Allowance Amount ($ 0.00) Included items 
  See Exhibit D   
 
§ 5.2.5 Assumptions, if any, on which the Guaranteed Maximum Price is based are as follows: 
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 See Exhibit I 
 
§ 5.2.6 By executing this Agreement and furnishing the Owner with both a Schedule of Unit Prices (attached as 
Exhibit “C”) and the construction schedule attached to this Contract as Exhibit “E”, the Contractor represents and 
warrants that the Contract Documents and the materials and information furnished to the Contractor as of the date of 
this Agreement have described the scope, construction requirements, and design intent of the Work in sufficient 
detail to enable the Contractor to establish firmly the Guaranteed Maximum Price and the construction schedule. 
 
§ 5.2.7  The Guaranteed Maximum Price includes a Contractor’s Contingency of [______] Dollars ($____). Subject 
to Owner approval, which will not be unreasonably withheld, contractor may utilize funds from the Contractor’s 
Contingency to pay additional costs: 
1. That were not anticipated by Contractor at the time of execution of this Agreement; and 
2. That are reasonably necessary to enable the Contractor to complete the Work in accordance with the 

Contract Time and Contract Amount set forth in this Agreement. 
 
As set forth herein, the Contractor’s Contingency may be used for unanticipated reasonable expenses for which 
Contractor is not otherwise entitled to a Change Order increasing the Guaranteed Maximum Price. Examples of such 
costs include, but are not limited to, the following: 
1. Conditions and events required by the Construction Documents, which were unanticipated by the 

Contractor at the time the Guaranteed Maximum Price was agreed upon; 
2. Inadvertent gaps in the Subcontractors’ scope of Work; 
3. Non-compensable delays (i.e., reimbursement of General Conditions costs in the event the present 

estimated amount is insufficient or if there are non-compensable time extensions of the Contract Time); 
4. Costs that are otherwise disallowed under Article 8 of this Agreement, provided that said costs are not 

caused by the gross negligence of Contractor or willful failure of Contractor to fulfill a specific 
responsibility of Contractor under the Contract Documents; 

5. Increases in pre-established Subcontractor bids, negotiated Contracts or Purchase Orders or failure by a 
Subcontractor or Supplier, which are not recoverable by Contractor; or 

6. Unanticipated changes in the Schedule, including acceleration and/or overtime costs to recover any delays 
caused to the Schedule by the Contractor or its subcontractors. 

 
The Contractor shall document all transfers from the Contractor’s Contingency. Owner understands and agrees that 
the Contractor’s Contingency shall not be construed as an amount for upgrading or enlarging the scope of Work, or 
for completion of design or correction of design errors or omissions, unless agreed to by Owner and Contractor. 
 
 
ARTICLE 6   CHANGES IN THE WORK 
§ 6.1 Adjustments to the Guaranteed Maximum Price on account of changes in the Work may be determined by any 
of the methods listed in Section 7.3.3 of AIA Document A201-2007. 
 
§ 6.2 In calculating adjustments to subcontracts (except those awarded with the Owner's prior consent on the basis of 
cost plus a fee), the terms "cost" and "fee" as used in Section 7.3.3.3 of AIA Document A201-2007 and the terms 
"costs" and "a reasonable allowance for overhead and profit" as used in Section 7.3.6 of AIA Document A201-2007 
shall have the meanings assigned to them in AIA Document A201-2007 and shall not be modified by Articles 5, 7 
and 8 of this Agreement. Adjustments to subcontracts awarded with the Owner's prior consent on the basis of cost 
plus a fee shall be calculated in accordance with the terms of this Agreement, unless the Owner has previously 
agreed in writing to the terms set out in the applicable subcontracts.. Subcontractors may charge up to a maximum of 
ten percent (10%) total for overhead and profit for changes in the Work. 
 
§ 6.3 In calculating adjustments to the Guaranteed Maximum Price, the terms "cost" and "costs" as used in the 
above-referenced provisions of AIA Document A201-2007 shall mean the Cost of the Work as defined in Article 7 
of this Agreement and the terms "fee" and "a reasonable allowance for overhead and profit" shall mean the 
Contractor's Fee as defined in Section 5.1.2 of this Agreement. 
 
§ 6.4 If no specific provision is made in Section 5.1 for adjustment of the Contractor's Fee in the case of changes in 
the Work, or if the extent of such changes is such, in the aggregate, that application of the adjustment provisions of 
Section 5.1 will cause substantial inequity to the Owner or Contractor, the Contractor's Fee shall be equitably 
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adjusted on the basis of the Fee established for the original Work, and the Guaranteed Maximum Price shall be 
adjusted accordingly. 
 
ARTICLE 7   COSTS TO BE REIMBURSED 
§ 7.1 COST OF THE WORK 
The term “Cost of the Work” shall mean costs necessarily incurred by the Contractor in the proper performance of 
the Work.  Such costs shall be at rates not higher than the standard paid at the place of the Project except with prior 
consent of the Owner.  The Cost of the Work shall include only the items set forth in this Article 7. 
 
§ 7.1.1 Costs as defined herein shall be actual costs paid by the Contractor, less all discounts, rebates, and equipment 
and material salvages that shall be taken by the Contractor, subject to Article 9 of this Agreement.  All payments 
made by the Owner pursuant to this Article 7, whether those payments are actually made before or after the 
execution of the Contract, are included within the Guaranteed Maximum Price specified in Paragraph 5.2 above; 
provided, however, that in no event shall the Owner be required to reimburse the Contractor for any portions of the 
Cost of the Work incurred prior to the Commencement Date unless the Contractor has received the Owner's written 
consent prior to incurring such cost. 
 
§ 7.1.2  Notwithstanding the breakdown or categorization of any cost to be reimbursed in this Article 7 or elsewhere 
in the Contract Documents, there shall be no duplication of payment in the event any particular item for which 
payment is requested can be categorized as falling into more than one of the types of compensable or reimbursable 
categories. 
 
§ 7.2 LABOR COSTS 
§ 7.2.1 Wages of construction workers directly employed by the Contractor to perform the construction of the Work 
at the site or, with the Owner's approval, at off-site workshops. 
 
§ 7.2.2 Wages or salaries of the Contractor's supervisory and administrative personnel when stationed at the site with 
the Owner's approval. Contractor’s supervisory and administrative personnel including titles, percentage of time 
allocated to the Project, and billing rates are listed on Exhibit P. Contractor may not modify staff, percent of staff 
time allocated to the Project, or billing rates for project staff without Owner’s prior written approval.   
 
(If it is intended that the wages or salaries of certain personnel stationed at the Contractor's principal or other 
offices shall be included in the Cost of the Work, identify in Article 14 the personnel to be included and whether for 
all or only part of their time, and the rates at which their time will be charged to the Work.) 
 
§ 7.2.3 Wages and salaries of the Contractor's supervisory or administrative personnel engaged, at factories, 
workshops or on the road, in expediting the production or transportation of materials or equipment required for the 
Work, but only for that portion of their time required for the Work. 
 
§ 7.2.4 Costs paid or incurred by the Contractor for taxes, insurance, contributions, assessments and benefits required 
by law or collective bargaining agreements and, for personnel not covered by such agreements, customary benefits 
such as sick leave, medical and health benefits, holidays, vacations and pensions, but not merit bonuses, provided 
such costs are based on wages and salaries included in the Cost of the Work under Sections 7.2.1 through 7.2.3. 
 
§ 7.3 SUBCONTRACT COSTS 
§ 7.3.1 Payments made by the Contractor to Subcontractors in accordance with the requirements of the subcontracts, 
properly entered into under this Agreement. 
 
§ 7.3.2 Owner retains the discretion to allow subguard insurance or sub-bonds.  Should owner approve the use of 
subguard insurance, the rate of subguard insurance shall not exceed [  ]% of subcontract costs. 
 
§ 7.4 COSTS OF MATERIALS AND EQUIPMENT INCORPORATED IN THE COMPLETED CONSTRUCTION 
§ 7.4.1 Costs, including transportation and storage, of materials and equipment incorporated or to be incorporated in 
the completed construction. 
 
§ 7.4.2 Costs of materials described in the preceding Section 7.4.1 in excess of those actually installed to allow for 
reasonable waste and spoilage. Unused excess materials, if any, shall become the Owner's property at the 
completion of the Work and shall be properly stored at the Project site, in accordance with the Owner's instructions 
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or, at the Owner's option, shall be sold by the Contractor. Any amounts realized from such sales shall be credited to 
the Owner as a deduction from the Cost of the Work. 
 
§ 7.5 COSTS OF OTHER MATERIALS AND EQUIPMENT, TEMPORARY FACILITIES AND RELATED ITEMS 
§ 7.5.1 Costs, including transportation and maintenance, of all materials, supplies, equipment, temporary facilities 
and tools (not owned by the workers) consumed in the performance of the Work.  Any such items used but not 
consumed, which are paid for by the Owner, shall become the property of the Owner and shall be delivered to the 
Owner upon completion of the Work in accordance with instructions furnished by the Owner.  If the Owner elects, 
however, the Contractor shall purchase any such items from the Owner at a purchase price equal to the original cost 
to the Owner, less the reduction in fair market value resulting directly from the use of any such item in connection 
with the Work or such other price that is mutually acceptable to the Owner and the Contractor.  Upon demand by the 
Owner, the Contractor shall furnish the Owner with any information and documentation necessary to verify the 
period of time for which such items were used in connection with the Work. 
 
§ 7.5.2 Rental charges for temporary facilities, machinery, equipment, and hand tools not customarily owned by 
construction workers that are provided by the Contractor at the site, whether rented from the Contractor or others, 
and costs of transportation, installation, minor repairs and replacements, dismantling and removal thereof. Rates and 
quantities of equipment rented shall be subject to the Owner's prior approval. 
 
The Contractor shall obtain bids for all machinery and equipment to be rented from no less than three (3) responsible 
suppliers other than the Contractor itself, or an Affiliate as defined below.  The Owner shall, with the advice of the 
Contractor, determine which bid is to be accepted.  In no event shall the Contractor be entitled to reimbursement for 
any cumulative total of rental charges in connection with any single piece of machinery or equipment in excess of 
sixty percent (60%) of its fair market value as of the date that such machinery or equipment is first put into service 
in connection with the Work.  Fair market value shall be based on values appraised by qualified experts.  The 
Contractor shall pay any excess rental charges without such charges being part of the Cost of the Work.   
 
The term "Affiliate" is hereby deemed any entity related to or affiliated with the Contractor or in which the 
Contractor has a direct or indirect ownership or control, including, without limitation, (i) any entity owned in whole 
or in part by the Contractor; (ii) any entity with more than a 25% interest in the Contractor; and (iii) any entity in 
which any officer, director, employee, partner, or shareholder for the Contractor, or any Affiliate, has a direct or 
indirect interest. 
 
§ 7.5.3 Costs of removal of debris from the site. 
 
§ 7.5.4 Costs of document reproductions.  Costs for facsimile transmissions and long-distance telephone calls, 
postage and parcel delivery charges, telephone service at the site and reasonable petty cash expenses of the site 
office shall be considered as a part of Contractor’s overhead and these costs are not separately and individually 
reimbursable as a Cost of Work. 
 
§ 7.5.5 That portion of the reasonable expenses of the Contractor's personnel incurred while traveling outside of the 
immediate Bay Area in discharge of duties connected with the Work.  All travel outside of the immediate Bay Area 
in excess of one hundred (100) miles shall be approved by the Owner in advance and in writing. 
 
§ 7.5.6 Costs of materials and equipment suitably stored off the site at a mutually acceptable location, if approved in 
advance by the Owner. 
 
§ 7.6 MISCELLANEOUS COSTS 
§ 7.6.1 That portion of insurance and bond premiums required by the Contract; provided, however, that such costs 
shall not be included in the Cost of the Work for purposes of calculating the Contractor's Fee.: 
 
§ 7.6.2 Sales, use or similar taxes imposed by a governmental authority that are related to the Work. 
 
§ 7.6.3 Fees and assessments for the building permit and for other permits, licenses and inspections for which the 
Contractor is required by the Contract Documents to pay. 
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§ 7.6.4 Fees of laboratories for tests required by the Contract Documents, except those related to defective or 
nonconforming Work for which reimbursement is excluded by Section 13.5.3 of AIA Document A201-2007 or other 
provisions of the Contract Documents, and which do not fall within the scope of Section 7.7.3. 
 
§ 7.6.5 Royalties and license fees paid for the use of a particular design, process or product required by the Contract 
Documents; and payments made in accordance with legal judgments against the Contractor resulting from such suits 
or claims and payments of settlements made with the Owner's consent. However, such costs of legal defenses, 
judgments and settlements shall not be included in the calculation of the Contractor's Fee or subject to the 
Guaranteed Maximum Price. If such royalties, fees and costs are excluded by the last sentence of Section 3.17.1 of 
AIA Document A201-2007 or other provisions of the Contract Documents, then they shall not be included in the 
Cost of the Work. 
 
§ 7.7 OTHER COSTS AND EMERGENCIES 
§ 7.7.1 Other costs incurred in the performance of the Work if and to the extent approved in advance in writing by 
the Owner. 
 
§ 7.7.2 Costs due to emergencies incurred in taking action to prevent threatened damage, injury or loss in case of an 
emergency affecting the safety of persons and property, as provided in Section 10.6 of AIA Document A201-2007, 
to the extent not (1) caused by the Contractor, a Subcontractor, or anyone for whom either is responsible, or (2) 
capable of being prevented through timely notice of an unsafe condition to the Owner.. 
 
§ 7.7.3 Costs of repairing or correcting damaged or nonconforming Work executed by the Contractor, Subcontractors 
or suppliers, provided that such damaged or nonconforming Work was not caused by negligence or failure to fulfill a 
specific responsibility of the Contractor and only to the extent that the cost of repair or correction is not recoverable 
by the Contractor from insurance, sureties, Subcontractors or suppliers, provided that any absence of collectible 
insurance is not due to the Contractor's breach of a contract for insurance. 
 
ARTICLE 8   COSTS NOT TO BE REIMBURSED 
§ 8.1 The Cost of the Work shall not include: 
 
§ 8.1.1 Salaries and other compensation of the Contractor's personnel stationed at the Contractor's principal office or 
offices other than the site office, except as specifically provided in Sections 7.2.2 and 7.2.3 or as may be provided in 
Article 14. 
 
§ 8.1.2 Expenses of the Contractor's principal office and offices other than the site office. 
 
§ 8.1.3 Overhead and general expenses, except as may be expressly included in Article 7. 
 
§ 8.1.4 The Contractor's capital expenses, including interest on the Contractor's capital employed for the Work. 
 
§ 8.1.5 Rental costs of machinery and equipment, except as specifically provided in Section 7.5.2. 
 
§ 8.1.6 Except as provided in Subparagraph 7.7.3 of this Agreement, costs due to the fault, negligence or failure to 
fulfill a specific responsibility by, or of, the Contractor, Subcontractors and suppliers or anyone directly or indirectly 
employed by any of them for whose acts any of them may be liable. 
 
§ 8.1.7 Any cost not specifically and expressly described in Article 7. 
 
§ 8.1.8 Costs, other than costs included in Change Orders approved by the Owner, that would cause the Guaranteed 
Maximum Price to be exceeded. 
 
ARTICLE 9   DISCOUNTS, REBATES AND REFUNDS 
§ 9.1 Cash discounts obtained on payments made by the Contractor shall accrue to the Owner if (1) before making 
the payment, the Contractor included them in an Application for Payment and received payment therefor from the 
Owner, or (2) the Owner has deposited funds with the Contractor with which to make payments; otherwise, cash 
discounts shall accrue to the Contractor. Trade discounts, rebates, refunds and amounts received from sales of 
surplus materials and equipment shall accrue to the Owner, and the Contractor shall make provisions so that they 
can be secured. 
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The Contractor shall not obtain for its own benefit any discounts, rebates or refunds in connection with the Work 
prior to providing the Owner with seven (7) days prior written notice of the potential discount, rebate, or refund and 
an opportunity to furnish funds necessary to obtain such discount, rebate, or refund on behalf of the Owner in 
accordance with the requirements of this Paragraph 9.1. 
 
§ 9.2 Amounts that accrue to the Owner in accordance with the provisions of Section 9.1 shall be credited to the 
Owner as a deduction from the Cost of the Work. 
 
ARTICLE 10   SUBCONTRACTS AND OTHER AGREEMENTS 
§ 10.1 Those portions of the Work that the Contractor does not customarily perform with the Contractor's own 
personnel shall be performed under subcontracts or by other appropriate agreements with the Contractor. The Owner 
may designate specific persons or entities from whom the Contractor shall obtain bids. The Contractor shall obtain 
bids from Subcontractors and from suppliers of materials or equipment fabricated especially for the Work and shall 
deliver such bids to the Architect and Owner. The Owner shall then determine, with the advice of the Contractor and 
the Architect, which bids will be accepted, which generally will be the lowest bid received from a qualified 
subcontractor.  The Contractor shall not be required to contract with anyone to whom the Contractor has reasonable 
objection. 
 
§ 10.2 If a specific bidder among those whose bids are delivered by the Contractor (1) is recommended to the Owner 
by the Contractor; (2) is qualified to perform that portion of the Work; and (3) has submitted a bid that conforms to 
the requirements of the Contract Documents without reservations or exceptions, but the Owner requires that another 
bid be accepted, then the Contractor may require that a Change Order be issued to adjust the Guaranteed Maximum 
Price by the difference between the bid of the person or entity recommended to the Owner by the Contractor and the 
amount of the subcontract or other agreement actually signed with the person or entity designated by the Owner. 
 
§ 10.3 Subcontracts or other agreements shall conform to the applicable payment provisions of this Agreement, and 
shall not be awarded on the basis of cost plus a fee without the prior consent of the Owner. 
 
ARTICLE 11   ACCOUNTING RECORDS 
The Contractor shall keep full and detailed accounts and exercise such controls as may be necessary for proper 
financial management under this Contract, and the accounting and control systems shall be satisfactory to the 
Owner. The Owner and the Owner's accountants shall be afforded access to, and shall be permitted to audit and 
copy, the Contractor's records, books, correspondence, instructions, drawings, receipts, subcontracts, purchase 
orders, vouchers, memoranda and other data relating to this Contract, and the Contractor shall preserve these for a 
period of three years after final payment, or for such longer period as may be required by law. 
 
All records shall be maintained in accordance with the generally accepted accounting procedures, consistently 
applied.  Subcontractors retained by the Contractor on a "cost-plus" basis shall have the same obligations to retain 
records and cooperate with audits as are required of the Contractor under this Article 11.  If any inspection by the 
Owner of the Contractors' records, books, correspondence, drawings, receipts, vouchers, memoranda, and any other 
data relating to the Contract documents reveals an overcharge, including, without limitation, any untimely request 
for payment as described in Paragraph 13.3, the Contractor shall pay the Owner upon demand an amount equal to 
one hundred twenty percent (120%) of such overcharge, as reimbursement for said overcharge and the 
administrative expenses incurred in determining the overcharge.  The requirements of this Article 11 shall not be 
applied to any portion of an overcharge that is the subject of a good-faith dispute between the Owner and the 
Contractor.   
 
ARTICLE 12   PAYMENTS 
§ 12.1 PROGRESS PAYMENTS 
§ 12.1.1 Based upon Applications for Payment submitted to the Architect by the Contractor and Certificates for 
Payment issued by the Architect, the Owner shall make progress payments on account of the Contract Sum to the 
Contractor as provided below and elsewhere in the Contract Documents.  By the date designated by Owner under 
Section 12.1.3 of this Agreement, Contractor shall submit an Application for Payment to Owner, Architect, and 
Lenders using the AIA G702 form and the San Francisco Mayor’s Office of Housing or San Francisco 
Redevelopment Agency form.  A draft pay application will be forwarded one week prior to the draw meeting.  The 
Contractor’s applications will be based against a pre-approved schedule of values.  Each pay application will include 
sufficient breakdown of the schedule of values to support the amount billed each month, as well as all 
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documentation requested by Owner, Architect and Lenders to support the application.  The Application for Payment 
shall reflect retention of an amount required by Section 12.1.8 below, if applicable.  As used throughout the Contract 
Documents, the terms “Lenders” and “Equity Investor” are intended to refer to those entities listed in Exhibit “N” to 
this Agreement. 
 
§ 12.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day of 
the month immediately preceding the month in which the Application for Payment is received.: 
 
§ 12.1.3 Owner shall endeavor to make payment not later than forty-five (45) days after the Architect, Owner and 
Lenders approve the Application for Payment from the Contractor.  No later than issuing the notice to proceed to the 
Contractor, the Owner shall designate to the Contractor the day of each month by which the Contractor shall submit 
an Application for Payment to the Architect and Owner.  The obligation set forth in this Paragraph 12.1.3 is subject 
to the Lenders’ approval. 
 
§ 12.1.4 With each Application for Payment, the Contractor shall submit documentation requested by the Architect, 
Owner and Lenders necessary to evaluate the application, including, but not limited to, payrolls, petty cash accounts, 
receipted invoices or invoices with check vouchers attached, and any other evidence required to demonstrate that 
cash disbursements already made by the Contractor on account of the Cost of the Work equal or exceed (1) progress 
payments already received by the Contractor; less (2) that portion of those payments attributable to the Contractor's 
Fee; plus (3) payrolls for the period covered by the present Application for Payment. 
 
§ 12.1.5 Each Application for Payment shall be based on the most recent schedule of values submitted by the 
Contractor in accordance with the Contract Documents. The schedule of values shall allocate the entire Guaranteed 
Maximum Price among the various portions of the Work, except that the Contractor's Fee shall be shown as a single 
separate item.  The schedule of values shall be prepared in such form and supported by such data to substantiate its 
accuracy as the Architect, Owner and Lenders may require. This schedule, unless objected to by the Architect, 
Owner and Lenders, shall be used as a basis for reviewing the Contractor's Applications for Payment. 
 
§ 12.1.6 Applications for Payment shall show the percentage of completion of each portion of the Work as of the end 
of the period covered by the Application for Payment.  The percentage of completion shall be the lesser of (1) the 
percentage of that portion of the Work which has actually been completed; or (2) the percentage obtained by 
dividing (a) the expense that has actually been incurred by the Contractor on account of that portion of the Work for 
which the Contractor has made or intends to make actual payment prior to the next Application for Payment by (b) 
the share of the Guaranteed Maximum Price allocated to that portion of the Work in the schedule of values. 
 
§ 12.1.7 Subject to other provisions of the Contract Documents, the amount of each progress payment shall be 
computed as follows: 
 

.1 take that portion of the Guaranteed Maximum Price properly allocable to completed Work as 
determined by multiplying the percentage of completion of each portion of the Work by the share of 
the Guaranteed Maximum Price allocated to that portion of the Work in the schedule of values. 
Pending final determination of cost to the Owner of changes in the Work, amounts not in dispute 
shall be included as provided in Section 7.3.8 of AIA Document A201-2007; 

 
.2 add that portion of the Guaranteed Maximum Price properly allocable to materials and equipment 

delivered and suitably stored at the site for subsequent incorporation in the Work, or if approved in 
advance by the Owner, suitably stored off the site at a location agreed upon in writing; 

 
.3 add the Contractor's Fee, less retainage of ten percent (10%).  The Contractor's Fee shall be computed 

upon the Cost of the Work described in the two preceding clauses at the rate stated in Section 5.1.2 
or, if the Contractor's Fee is stated as a fixed sum in that Subparagraph, shall be an amount that bears 
the same ratio to that fixed-sum fee as the Cost of the Work in the two preceding clauses bears to a 
reasonable estimate of the probable Cost of the Work upon its completion; 

 
.4 subtract the aggregate of previous payments made by the Owner; 
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.5 subtract the shortfall, if any, indicated by the Contractor in the documentation required by Section 
12.1.4 to substantiate prior Applications for Payment, or resulting from errors subsequently 
discovered by the Owner's accountants in such documentation; and 

 
.6 subtract amounts, if any, for which the Architect has withheld or nullified a Certificate for Payment 

as provided in Section 9.5 of AIA Document A201-2007, and other amounts, properly held by the 
Owner at the time of each progress payment.. 

 
§ 12.1.8 Except with the Owner's prior approval, payments to Subcontractors shall be subject to retainage as 
provided in Section 12.1.10of not less than ten percent (10%). The Owner and the Contractor shall agree upon a 
mutually acceptable procedure for review and approval of payments and retention for Subcontractors. 
 
§ 12.1.9 In taking action on the Contractor's Applications for Payment, the Architect shall be entitled to rely on the 
accuracy and completeness of the information furnished by the Contractor and shall not be deemed to represent that 
the Architect has made a detailed examination, audit or arithmetic verification of the documentation submitted in 
accordance with Section 12.1.4 or other supporting data; that the Architect has made exhaustive or continuous on-
site inspections or that the Architect has made examinations to ascertain how or for what purposes the Contractor 
has used amounts previously paid on account of the Contract.  Such examinations, audits and verifications, if 
required by the Owner, will be performed by the Owner's accountants acting in the sole interest of the Owner. 
 
§ 12.1.10  The Owner shall withhold as retainage ten percent (10%) of all Cost of the Work items included in each 
Application for Payment.  The Owner shall have the option, but not the obligation, to reduce the retainage 
requirements of this Contract or release any portion of retainage prior to the date specified in the Contract 
Documents.  Any exercise of this option, however, shall not be a waiver of (1) any of the Owner's rights to retainage 
in connection with other payments to the Contractor or (2) any other right or remedy that the Owner has under the 
Contract Documents, at law, or in equity. 
 
[Alternate § 12.1.10 ]  The Owner shall withhold as retainage ten percent (10%) of all Cost of the Work items 
included in each Application for Payment.  Upon 50% completion of the Work, and subject to Investor and Lender 
approval, Contractor shall be allowed to request that Owner hold no additional retainage, provided that the retainage 
withheld is always at least 5% of Cost of Work completed. The Owner shall have the option, but not the obligation, 
to reduce the retainage requirements of this Contract or release any portion of retainage prior to the date specified in 
the Contract Documents.  Any exercise of this option, however, shall not be a waiver of (1) any of the Owner's 
rights to retainage in connection with other payments to the Contractor or (2) any other right or remedy that the 
Owner has under the Contract Documents, at law, or in equity. 
 
§ 12.1.11  Upon the request of the Owner, the Contractor shall provide whatever documentation, deposits, or surety 
as may reasonably be required by the title insurance company providing title insurance on the Project in order to 
obtain lien free endorsements prior to the Owner's payment in response to any Application for Payment.  If the 
Contractor fails to make such documentation, deposits, or surety available, then the Owner may elect to either (1) 
withhold from any progress payment or any payment due an amount equal to one hundred and fifty percent (150%) 
of the amount sufficient to satisfy the full amount of any anticipated claims by Subcontractors, material persons and 
lower tier Subcontractors, including anticipated costs and fees, or (2) release the progress payment or other payment 
due.  Failure of the Owner to withhold any or part of a progress payment or other payment due shall not be a waiver 
of any right of the Owner under this Contract. 
 
§ 12.1.12  If any Subcontractor, material supplier to the Work, or lower tier Subcontractor files or serves any claim of 
lien, stop notice, common count or other demand for payment against the Owner, Lenders or the real property of the 
Work, then the Owner may either (1) withhold from any progress payment or other payment an amount equal to one 
hundred fifty percent (150%) of the amount sufficient to satisfy the full amount of the claim, stop notice, common 
count or other demand for payment, including all anticipated costs and fees related to the defense of such claim, 
including but not limited to attorneys' fees, or (2) release the progress payment or other payment.  Failure of the 
Owner to withhold any or part of a progress payment or other payment due shall not be a waiver of any right of the 
Owner under this Contract. 
 
§ 12.1.13  The Contractor acknowledges that the terms of the Owner's agreements with lenders or investors in the 
Work may require the Owner to obtain their approval prior to release of any payment under this Contract, including 
(but not limited to) progress payments, final payment, and payment of the retained percentage.  Notwithstanding any 
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other provision of the Contract Documents, the Owner shall not be obligated to release any payment to the 
Contractor until the release of the payment has been approved by Lenders or Equity Investor with approval rights 
over the release of payments. 
 
§ 12.2 FINAL PAYMENT 
§ 12.2.1 When Contractor (i) has completed all of the Work, including corrections of all defective or nonconforming 
Work to the satisfaction of Owner, Architect, Lenders or Equity Investor (as defined in Section 12.1.1 of this 
Agreement) and governing agencies, and  (ii) has delivered to Owner all certificates, approvals, maintenance and 
operating instructions, schedules, guaranties, bonds, certificates of inspection and other documents required by the 
Contract Documents, Contractor shall be entitled to request final payment from Owner by submitting to Owner, 
Lenders, and the Architect a final Application for Payment.  The final Application for Payment shall be 
accompanied by the releases and waivers and other affidavits, certificates, information, data and schedules required 
by the Contract Documents.  If any person or party fails to furnish such a release and waiver, Contractor shall, at a 
minimum, defend and indemnify Owner against the claims, liens and other rights of such party or, in the alternative 
upon request of the Owner, furnish a mechanics’ lien release bond with regard to any lien.  Before the final 
Application for Payment is submitted by Contractor, all items of the Work shall be complete, ready to operate and in 
a clean condition. 
 
§ 12.2.2 If, on the basis of their observations and review of the Work during construction, its final inspection and its 
review of the final Application for Payment, Owner, Lenders or Equity Investor (as defined in Section 12.1.1 of this 
Agreement) and the Architect are satisfied that the Work has been completed and Contractor has fulfilled all of its 
obligations under the Contract Documents, Owner may record a Notice of Completion with respect to the Work.  
Owner shall give Contractor written notice of approval of final Application for Payment and the date upon which the 
Notice of Completion with respect to the Work was recorded (if recorded).  Except as otherwise set forth herein, 
Owner shall pay Contractor the balance of the Contract Sum subject to the provisions of this Article 12, including 
the ten percent (10%) retention, either (i) within forty five (45) days following approval of the final Application for 
Payment by Owner, Lenders, Equity Investor and the Architect, or (ii) as set forth in Section 12.2.3 (as applicable) 
below.  However, if Owner, Lenders, Equity Investor and the Architect are not satisfied that the entire Work has 
been properly completed, Owner shall return the application to Contractor, indicating in writing the reasons for 
refusing to approval final payment, and Contractor shall make the necessary corrections and resubmit the final 
application.  Should minor items remain to be completed, the Contractor and the Owner and/or Architect shall list 
such items and the Contractor’s written acceptance of such list shall constitute its unconditional promise to complete 
said items within a reasonable time thereafter.  The Owner may retain a sum equal to one hundred fifty percent 
(150%) of the estimated cost of completing any unfinished items, as reasonably estimated by the Owner and the 
Architect.  Thereafter, Owner shall pay to the Contractor monthly the amount retained for incomplete items as each 
of said items is completed upon Contractor’s application of payment for such amount.  Release of final payment is 
subject to Lenders’ and Equity Investor’s approval. 
 
  
 
§ 12.2.3 At Owner’s election, and without prejudice to later conduct an audit of Contractor’s costs, the Owner may 
cause its accountants to review and report in writing on the Contractor's final accounting within 30 days after 
delivery of the final accounting to the Architect by the Contractor. Based upon such Cost of the Work as the 
Owner's accountants report to be substantiated by the Contractor's final accounting, and provided the other 
conditions of Section 12.2.1 have been met, the Architect will, within seven days after receipt of the written report 
of the Owner's accountants, either issue to the Owner a final Certificate for Payment with a copy to the Contractor, 
or notify the Contractor and Owner in writing of the Architect's reasons for withholding a certificate as provided in 
Section 9.5.1 of the AIA Document A201-2007. The time periods stated in this Section 12.2.3 supersede those stated 
in Section 9.4.1 of the AIA Document A201-2007. 
 
§ 12.2.4 If the Owner's accountants report the Cost of the Work as substantiated by the Contractor's final accounting 
to be less than claimed by the Contractor, the Contractor shall be entitled to initiate the dispute resolution procedures 
set forth elsewhere in the Contract Documents with respect to the disputed amount without a further decision of the 
Architect. Such demand for dispute resolution shall be made by the Contractor within 30 days after the Contractor's 
receipt of a copy of the Architect's final Certificate for Payment; failure to demand dispute resolution within this 30-
day period shall result in the substantiated amount reported by the Owner's accountants becoming binding on the 
Contractor. Pending a final resolution of the dispute resolution proceedings, the Owner shall pay the Contractor the 
amount certified in the Architect's final Certificate for Payment. 
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§ 12.2.5 If, subsequent to final payment and at the Owner's request, the Contractor incurs costs described in Article 7 
and not excluded by Article 8 to correct defective or nonconforming Work, the Owner shall reimburse the 
Contractor such costs and the Contractor's Fee applicable thereto on the same basis as if such costs had been 
incurred prior to final payment, but not in excess of the Guaranteed Maximum Price. If the Contractor has 
participated in savings as provided in Section 5.2, the amount of such savings shall be recalculated and appropriate 
credit given to the Owner in determining the net amount to be paid by the Owner to the Contractor. 
 
§ 12.2.6  Contractor’s obligation to perform the Work in accordance with the Contract Documents shall be absolute.  
Neither approval of any progress payment or final payment nor any other payment by Owner to Contractor under the 
Contract Documents nor any use or occupancy of the Project or any part thereof by Owner or any other party, nor 
any act of acceptance by Owner, nor any failure to do so, nor any correction of any defective Work by Owner, shall 
constitute an acceptance of Work not in accordance with the Contract Documents. 
 
§ 12.2.7 Unless otherwise agreed by Owner and Contractor, each Progress Payment and the final payment shall be 
made by Owner’s check payable to Contractor.  The proceeds of each Progress Payment and the final payment shall 
be used to pay applicable Subcontractors by checks written on Contractor’s account.  Owner will not make payment 
directly to any Subcontractor or Subcontractors or material supplier, except that Owner shall have the right to make 
joint checks to Contractor and the applicable Subcontractor or Subcontractors performing the Work for which 
payment is required if Owner believes, in good faith, it is in Owner’s interests to do so to protect against mechanics 
lien claims. 
 
ARTICLE 13   TERMINATION OR SUSPENSION 
§ 13.1 The Contract may be terminated for cause by the Contractor, or by the Owner for cause or for convenience, as 
provided in Article 14 of AIA Document A201-2007.  However, the amount to be paid to the Contractor under 
Section 14.1.3 of AIA Document A201-2007 shall not exceed the amount the Contractor would be entitled to 
receive under Section 13.2 below. 
 
§ 13.2 The Contract may be terminated by the Owner for cause as provided in Article 14 of AIA Document A201-
2007. The amount, if any, to be paid to the Contractor under Section 14.2.4 of AIA Document A201-2007 shall not 
cause the Guaranteed Maximum Price to be exceeded, nor shall it exceed an amount calculated as follows: 
 
§ 13.2.1 Take the Cost of the Work incurred by the Contractor to the date of termination; 
 
§ 13.2.2 Add the Contractor's Fee computed upon the Cost of the Work to the date of termination at the rate stated in 
Section 5.1.2 or, if the Contractor's Fee is stated as a fixed sum in that section, an amount that bears the same ratio to 
that fixed-sum Fee as the Cost of the Work at the time of termination bears to a reasonable estimate of the probable 
Cost of the Work upon its completion; and 
 
§ 13.2.3 Subtract the aggregate of previous payments made by the Owner. 
 
§ 13.3 The Owner shall also pay the Contractor fair compensation, either by purchase or by rental at the election of 
the Owner, for any equipment owned by the Contractor that the Owner elects to retain and that is not otherwise 
included in the Cost of the Work under Section 13.2.1. To the extent that the Owner elects to take legal assignment 
of subcontracts and purchase orders (including rental agreements), the Contractor shall, as a condition of receiving 
the payments referred to in this Article 13, execute and deliver all such papers and take all such steps, including the 
legal assignment of such subcontracts and other contractual rights of the Contractor, as the Owner may require for 
the purpose of fully vesting in the Owner the rights and benefits of the Contractor under such subcontracts or 
purchase orders. 
 
§ 13.4 The Work may be suspended by the Owner as provided in Article 14 of AIA Document A201-2007; in such 
case, the Guaranteed Maximum Price and Contract Time shall be increased as provided in Section 14.3.2 of AIA 
Document A201-2007 except that the term "profit" shall be understood to mean the Contractor's Fee as described in 
Sections 5.1.2 and Section 6.4 of this Agreement. 
 
§ 13.5.  Attention is directed to Section 4.1 of this Agreement regarding the Owner’s right to terminate this 
Agreement if adequate financing is not obtained and a notice to proceed is not issued or if any Lender does not 
approve of this Agreement. 
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ARTICLE 14   MISCELLANEOUS PROVISIONS 
§ 14.1 Where reference is made in this Agreement to a provision AIA Document A201-2007 or another Contract 
Document, the reference refers to that provision as amended or supplemented by other provisions of the Contract 
Documents. 
 
§ 14.2 Payments due and unpaid under the Contract shall bear interest from the date payment is due at the rate stated 
below, or in the absence thereof, at the legal rate prevailing from time to time at the place where the Project is 
located. 
(Insert rate of interest agreed upon, if any.) 
 
 Five Two percent over prime per year simple interest, not to exceed ten percent (10%) per year. 
 
(Usury laws and requirements under the Federal Truth in Lending Act, similar state and local consumer credit laws 
and other regulations at the Owner's and Contractor's principal places of business, the location of the Project and 
elsewhere may affect the validity of this provision. Legal advice should be obtained with respect to deletions or 
modifications, and also regarding requirements such as written disclosures or waivers.) 
 
§ 14.3 The Owner's representative is: 
(Name, address and other information.) 
 
  
  
  
 
§ 14.4 The Contractor's representative is: 
(Name, address and other information.) 
 
  
  
  
 
§ 14.5 Neither the Owner's nor the Contractor's representative shall be changed without ten days' written notice to the 
other party. 
 
§ 14.6 Cash Flow Estimate 
 
In order to assist the Owner in its management of cash needs for the Project, prior to the first payment hereunder, the 
Contractor shall submit to the Owner a schedule of anticipated payment requests (the "Cash Flow Estimate"), setting 
forth the Contractor's best estimate of the amounts for which it will be requesting payment with each Application for 
Payment to be submitted by it during the next six (6) months.  Thereafter, as part of each Application for Payment, 
the Contractor will present the Owner with a revised Cash Flow Estimate to update previously furnished information 
and maintain a six (6) month forecast.  The parties acknowledge and agree, however, that although a projected Cash 
Flow Estimate is to serve as a cash management aid to Owner, the amounts shown in any such schedule shall not be 
determinative of the actual amounts to be paid to the Contractor during the six (6) months covered thereby. 
 
§ 14.7  Intentionally not used.   
 
§ 14.8  The Contractor shall be responsible for coordinating directly with neighboring buildings and securing 
physical access to those buildings in order to perform construction of the Project and to respond to and address 
reasonable concerns of the owners of the neighboring buildings. 
 
§ 14.9  Call Back Responsibility. During the warranty period set forth in the Contract Documents, in connection with 
the performance of the Work by the Contractor, Contractor hereby agrees that: 
 

.1  It will within 48 hours from written notice thereof (Saturdays and Sundays excluded) initiate 
correction of any and all deficiencies in the Work at Contractor’s sole cost and expense; 
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.2  Failure of the Contractor to make timely performance hereunder will constitute sufficient cause for 
the Owner to cause the correction of such deficiencies to be performed by others.  Further, the cost 
of such Work will be charged to the Contractor and such cost plus a sum equal to 15% thereof 
(which additional sum will represent an allowance for the administration by the Owner of such 
Work) will be charged against the Contractor; and 

 
.3 No callback allowance shall be included by Contractor in the General Conditions.  For the 

duration of the warranty period, Owner agrees to pay Contractor, separately from the cost of the 
Work, for labor and materials billed per the current union wage rates for warranty calls for non-
warranty items, such as maintenance items performed by Contractor or service calls not due to 
warranty or defect.  

 
§ 14.10  Assignment.  No assignment of or subcontract under this Agreement or any portion thereof or any money 
due or which may become due hereunder will be made by Contractor without the prior written consent of Owner.  In 
addition to constituting a default under this Agreement, any assignment or attempted assignment made in violation 
of this Paragraph will be null and void and the assignee will acquire no rights thereunder.  If Owner does consent in 
writing to an assignment of or subcontract under this Agreement, the assignee or subcontractor will be bound to the 
terms of this Agreement, including specifically and without limitation the insurance provisions contained herein.  If 
any assignment or subcontract is made in breach of this Agreement, Contractor will be liable to Owner for all 
damages resulting therefrom.  Contractor shall execute and deliver, and (if appropriate) acknowledge, any and all 
documents and instruments reasonably required by Owner or any purchaser or Lenders or Equity Investor (as 
defined in Section 12.1.1 of this Agreement), including but not limited to, consents, estoppel certificates, and 
subordinating any rights, interests and claims under this Agreement, at law or otherwise, to the liens, benefits, rights 
and privileges of Lenders or Equity Investor.  Contractor shall execute such additional documents as may be 
requested from time to time by the Owner or any Lenders or Equity Investor to evidence the provisions hereof. 
 
§ 14.11   Notice. Any notice provided for herein will be in writing and deemed delivered to the other party when 
delivered to the address shown for such party in the first paragraph of this Agreement, or to such other address as 
may be designated by either party by written notice in accordance with this Agreement, (a) in person, (b) by email or 
facsimile transmission (with the original and a copy of the facsimile or email transmittal confirmation following in 
the United States mail), (c) by overnight delivery service, or (d) by certified mail, return receipt requested.  If such 
notice is given in person or via email or facsimile transmission, such notice will be deemed to have been given when 
delivered or transmitted.  If such notice is given by overnight delivery service, such notice is deemed received the 
day after delivery to the overnight delivery service.  If such notice is given by certified mail, such notice will be 
deemed received three days after a certified letter containing such notice, properly addressed with postage prepaid, 
is deposited in the United States mail. 
 
§ 14.12  Words and Headings. Words used herein will include the plural as well as the singular. Words used in the 
masculine gender include the feminine and neuter. The section headings used herein are for convenience only and 
will have no affect upon the construction or interpretation of any part of this document. 
 
§ 14.13  Independent Contractor.  Contractor will be an independent contractor with respect to the Work, and 
neither Contractor nor anyone employed by Contractor will be deemed for any purpose to be the agent, employee, 
servant or representative of Owner in the performance of the Work.  Contractor acknowledges and agrees that 
Owner will have no direction on control over the means, methods, procedures or manner of the Work performed by 
Contractor or any of it subcontractors, or any of their employees, vendors or suppliers. 
 
§ 14.14  Compliance with San Francisco Human Rights Commission ("HRC") Requirements.  Attention is 
directed to Section 13.15 of the General Conditions regarding Contractor’s compliance with Chapter 12B of the 
Administrative Code of the City and County of San Francisco.  Per the HRC requirements for this Project, the 
following is provided: 
 

The Local Business Enterprise ("LBE") subcontracting participation goal established for this 
project is _______% % of the HRC adjusted target value that takes into account trades where LBE 
participation cannot be obtained.   

 
§ 14.15  Prevailing Wages.    
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Contractor and its Subcontractors and lower tier subcontractors are required to pay California State Prevailing Wage 
or Davis-Bacon Federal Prevailing Wages, whichever is higher, for each work classification that applies to this 
Project. 
 
Notice is hereby given that Contractor is required to pay not less than the general prevailing rate for work of a 
similar character in the San Francisco Bay Area and not less than the general prevailing rate for legal holiday and 
overtime work in said locality, all as provided in California’s Labor Code and which wage shall not be less than the 
stipulated rates contained in a schedule thereof which has been ascertained and determined by the Owner to be the 
general prevailing rate of wages for each craft or type of worker or mechanic needed to execute this Work, and 
which is now on file with the Owner and by reference incorporated herein and made a part hereof. In addition, this 
project is funded with federal funds and in accordance with the Davis-Bacon Act, the Contractor and all 
subcontractors are required to pay not less than the Federal prevailing wage rates for each work classification for 
this locality.  Copies of the Federal prevailing wage rates are set forth in Exhibit “G” of this Agreement and are also 
on file with the Owner.  Copies of both State and Federal wage determinations are required to be posted at the job 
site.   
 
Contractor and its Subcontractors shall comply with the California Code Section 1777.5 and 1777.6 and Federal 
Davis-Bacon regulations (29 CFR 5) with regards to the employment of apprentices.  Contractor is responsible for 
ensuring compliance with Davis-Bacon Act and related requirements, as applicable, which are further described in 
Exhibit “G” of this Agreement. 
 
The obligation of the Contractor to (and to require all Subcontractors) to pay prevailing wages is a bargained for 
term of this Contract and shall apply notwithstanding a determination by any governmental official or entity that 
there is no legal requirement independent of this Contract requiring that prevailing wages be paid to laborers to the 
Work. The Contractor shall indemnify the Owner and hold the Owner harmless against and pay the Owner’s cost of 
defending itself in any proceeding arising out of any claim that the Contractor and/or any subcontractor to the Work 
failed to pay prevailing wages as required by this Article. 
 
§ 14.16  Equal Opportunity. 
 
§ 14.16.1  Contractor agrees that it will not discriminate against any employee or applicant for employment because 
of race, color, religion, creed, national origin, ancestry, disability, medical condition, age, marital status, sex, sexual 
preference/orientation, Acquired Immune Deficiency Syndrome (AIDS) acquired or perceived, or retaliation for 
having filed a discrimination complaint (non discrimination factors).  Contractor will take affirmative action to 
ensure that applicants are considered for employment by the Contractor without regard to the nondiscrimination, and 
that Contractor’s employees are treated without regard to the nondiscrimination factors during employment 
including, but not limited to, activities of: upgrading, demotion or transfer; recruitment or recruitment advertising, 
layoff or termination; rates of pay or other forms of compensation; and selection for training, including 
apprenticeship.  The Contractor agrees to post in conspicuous places, available to its employees and applicants for 
employment, the applicable nondiscrimination clause set forth herein. 
 
§ 14.16.2  Contractor will ensure that its solicitations or advertisements for employment are in compliance with the 
aforementioned nondiscrimination factors. 
 
§ 14.16.3  Contractor will cause the foregoing provisions to be inserted in all subcontracts in connection with this 
Project; provided, however, that the foregoing provisions shall not apply to contracts or subcontracts for standard 
commercial supplies or raw materials. 
 
§ 14.17  Licensed Contractor.  Contractor hereby warrants and represents that it is a duly licensed contractor under 
the laws of the State of California and that its contractor’s license number is ___________. 

§ 14.18 CONTRACTORS ARE REQUIRED BY LAW TO BE LICENSED AND REGULATED BY THE 
CONTRACTORS’ STATE LICENSE BOARD WHICH HAS JURISDICTION TO INVESTIGATE 
COMPLAINTS AGAINST CONTRACTORS IF A COMPLAINT REGARDING A PATENT ACT OR 
OMISSION IS FILED WITHIN FOUR YEARS OF THE DATE OF THE ALLEGED VIOLATION.  A 
COMPLAINT REGARDING A LATENT ACT OR OMISSION PERTAINING TO STRUCTURAL DEFECTS 
MUST BE FILED WITHIN 10 YEARS OF THE DATE OF THE ALLEGED VIOLATION.  ANY QUESTIONS 
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CONCERNING A CONTRACTOR MAY BE REFERRED TO THE REGISTRAR, CONTRACTORS’ STATE 
LICENSE BOARD P.O. BOX 26000, SACRAMENTO, CALIFORNIA 95826.   
 
§ 14.19  AIA Documents (2007 Version).  The Contract Documents include this AIA A102 and A201, both of 
which were originally published by the AIA in 2007.  Any and all references in the Contract Documents to the 1997 
versions of the AIA A111 and A201 is inadvertent.  The parties understand and agree that each of the references to 
the 1997 AIA documents is intended to refer to this AIA A102 and the accompanying AIA A201, 2007 versions.  
Additionally, any and all references in the Contract Documents to the AIA A111 (1997) document is intended to 
refer to this A102 (2007) agreement. 
 
ARTICLE 15   ENUMERATION OF CONTRACT DOCUMENTS 
§ 15.1 The Contract Documents, except for Modifications issued after execution of this Agreement, are enumerated 
as follows: 
 
§ 15.1.1 The Agreement is this executed 2007 edition of the Standard Form of Agreement Between Owner and 
Contractor, AIA Document A102-2007 as modified. 
 
§ 15.1.2 The General Conditions are the 2007 edition of the General Conditions of the Contract for Construction, 
AIA Document A201-2007 as modified. 
 
§ 15.1.3 The Supplementary and other Conditions of the Contract are those contained in the Project Manual dated         
, and are as follows: 
 
Document  Title Pages 
  See Exhibit H   
 
§ 15.1.4 The Specifications are those contained in the Project Manual dated as in Section 15.1.3, and are as follows: 
(Either list the Specifications here or refer to an exhibit attached to this Agreement.) 
 Title of Specifications exhibit:  See Exhibit H 
 
 
§ 15.1.5 The Drawings are as follows, and are dated    unless a different date is shown below: 
(Either list the Drawings here or refer to an exhibit attached to this Agreement.) 
Title of Drawings exhibit:   See Exhibit H 
 
 
§ 15.1.6 The Addenda, if any, are as follows: 
 
Number  Date Pages 
  See Exhibit H   
 
Portions of Addenda relating to bidding requirements are not part of the Contract Documents unless the bidding 
requirements are also enumerated in this Article 15. 
 
§ 15.1.7 Other Documents, if any, forming part of the Contract Documents are as follows: 
(List here any additional documents, such as a list of alternates that are intended to form part of the Contract 
Documents. AIA Document A201-2007 provides that bidding requirements such as advertisement or invitation to 
bid, Instructions to Bidders, sample forms and the Contractor's bid are not part of the Contract Documents unless 
enumerated in this Agreement. They should be listed here only if intended to be part of the Contract Documents.) 
 

Exhibit A Guaranteed Maximum Price/Schedule of Values 
Exhibit B Alternates  
Exhibit C Schedule of Unit Prices 
Exhibit D Allowances  
Exhibit E Construction Schedule  
Exhibit F Contractor-Owned Equipment  
Exhibit G Prevailing Wage Rates  
Exhibit H Document Lists  
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Exhibit I  Contractor’s Qualifications and Clarifications 
Exhibit J  Contractor’s Injury and Illness Prevention Plan  
Exhibit K Indemnified Parties  
Exhibit L Lenders’ Requirements  
Exhibit M Form of Subcontract 
Exhibit N Lenders and Equity Investors 
Exhibit O Insurance Requirements 
Exhibit P Contractor’s Staffing Plan 

 
 
ARTICLE 16   INSURANCE AND BONDS 
Attention is directed to the AIA A201 General Conditions for specific insurance requirements. 
 
(List required limits of liability for insurance and bonds. AIA Document A201-2007 gives other specific 
requirements for insurance and bonds.) 
 
Type of insurance Limit of liability ($ 0.00) 
  See Exhibit O  
 
This Agreement is entered into as of the day and year first written above and is executed in at least three original 
copies, of which one is to be delivered to the Contractor, one to the Architect for use in the administration of the 
Contract, and the remainder to the Owner. 
 
This Agreement entered into as of the day and year first written above. 
 
 

     
OWNER (Signature)  CONTRACTOR (Signature) 

     
(Printed name and title)  (Printed name and title) 
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ATTACHMENT E: Submission Checklist 

 

  



REQUIREMENTS:  CONTRACTOR QUALIFICATIONS SUBMISSIONS 
The following may be utilized as a general checklist. Application should refer to the RFQ for 
more detailed information of the requirements to be met for qualified submissions. 
 

� Cover letter.  

� AIA Document A305, Contractor's Qualification Statement including form Attachment C for 
responding to Section 3.4 and Section 3.5of the AIA A305.  

� Verification that the contractor shall have been in business for a minimum of three (3) years 
without any official unresolved record of complaints registered or filed.  

� Documentation for completion of a minimum of two (2) projects of construction type and cost 
similar to the proposed Project.  (May utilize Attachment C as documentation.) 

� If the proposed Project represents a project larger than you have completed, a statement 
demonstrating your capacity to complete the proposed Project successfully, including meeting 
bonding requirements. 

� Summary of current workforce and staffing, and a complete list of projects (including budget and 
duration) currently under construction, under contract, or in the negotiation stage. 

� Provide resumes for: 
o Project management staff for the duration of the Project, including pre-construction service 
o Superintendent for the Project 
o Staff person performing cost estimating services for this Project, 

 
� Identify projects previously completed that required cost estimating and value engineering 

services.  (May utilize Attachment C as documentation.) 

� Description of experience working with the Human Rights Commission and City Build or other 
similar economic opportunity programs and provide goals achieved on recent projects for local 
hire (Section 3 or resident hire) and SBE/LBE/WBE /MBE. 

� Identify at least one project financed with funds from the California Tax Credit Allocation 
Committee. (May utilize Attachment C as documentation.) 

� Separate narrative, detailing specific experience with and knowledge of: 

o Affordable housing developments of comparable size and scope in San Francisco and 
surrounding Bay Area, and any processes, systems and/or materials that are particular to this 
type of residential construction. 

o Experience with comparable projects in the Mission Bay redevelopment area. 
o Working for private non-profit clients similar to TNDC and CHP. 
o Green building to GreenPoint Rated, LEED, or other criterion. 

 
� Proposed fee (based on a percentage) for the estimated construction contract amount, which 

includes overhead, profit, and general conditions         
 

� Itemized general conditions costs based on the aforementioned contract amount. 



 

� A sample from a recent, comparable project of each of the following: 
o cost estimate 
o plan review comments from either a DD or CD progress set of documents 
o construction schedule indicating critical path 
o Bidding matrices or other presentation method that communicates bid results in a clear, 

well-organized, and transparent method 
o Example of clarifications and exclusions to contract 

 
� Acceptance of the terms of the Memorandum of Understanding 

 
 



1990 Folsom RFQ/P 
General Contractor Services 
December 7, 2016 
 

19 

ATTACHMENT F: Selection Criteria 
 
 
  



 

Attachment B:  Qualifications Review Score Sheet  

Attachment F:  General Contractor Selection - Qualifications Review Score Sheet 
 
Applicant:         
Scorer:        
Date:        
 

THRESHOLD CRITERIA 

Demonstrated prior experience with, at minimum, one project financed with funds 
from the California Tax Credit Allocation Committee. ____ Yes ____ No 

Demonstrated experience with comparable projects.  ____ Yes ____ No 

Response to RFQ is complete and includes all requested information ____ Yes ____ No 

SCORING CRITERIA SCORE 
(1-10) 

MULTI-
PLIER POINTS 

FIRM AND PERSONNEL EXPERIENCE: 

Has demonstrated experience in successfully completing affordable housing 
developments of comparable building type, size and scope in San Francisco and 
surrounding Bay Area. 

 4x  

Has demonstrated history of successfully completing projects in the Mission Bay 
Redevelopment Area, or site with comparable development conditions.  4x  

Has demonstrated history of completing projects on time and within budget.  4x  

Has demonstrated experience with negotiated bid contracts and in providing plan 
review, cost estimating and value engineering services during pre-construction. 
Demonstrated understanding of importance of early estimating work in ensuring 
project’s financial feasibility. Understands that budgets are finite and can’t change once 
financing applications are submitted.  

 3x  

Has demonstrated experience working for private non-profit clients similar to TNDC.  2x  

Has demonstrated experience in green building, i.e. GreenPoint Rating or LEED.  1x  

Has demonstrated experience in meeting established LBE and SBE hiring goals.  1x  

Proposed key personnel have demonstrated experience in successfully completing 
occupied rehabilitations of high-rise mixed-use developments of comparable size and 
scope in San Francisco and surrounding Bay Area. 

 2x  

PROPOSED FEE AND GENERAL CONDITIONS    

Proposed fee is fair and reasonable.  2x  

Proposed general conditions cost is fair and reasonable.  2x  

CAPACITY 

Firm demonstrates capacity to meet needs of the Project timeline  2x  

TOTAL  
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ATTACHMENT G: Additional Information form for A305 - Projects Completed 
and In Progress 
 
  



 

Attachment G:  Additional Information (AIA Document A305) – Projects Completed and In Progress 
 

Project Name:    Address:    

Joint Venture  Yes ____   No_____   If Yes, describe structure: 

# of Units/Unit Types:    Negotiated Bid Contract: Yes ____ No ____ 

# of Stories:   Total Gross Sq. Ft.:   Building Type:   

Construction:  New _____ Rehab _____ Occupied _____ Mixed Use (describe):   

Estimating Services Provided During Design:  Yes     No _(If Yes, Estimate Prior to Bidding) $_______________________ 
*Please explain any large variations from design phase estimate vs. construction contract in project description. 

Total Contract Amount: $       
% of contract performed by 
Contractor’s own forces:   % 

Construction Start/ 
Completion Date:  Planned: __________ / __________ Actual:  __________ / __________ 

If planned & actual dates 
vary, please explain:  

Total Change Orders: Amount: $   (% of total):  % Days:   

Green Building Certified  __ Green Point Rated   __ LEED    __ Green Communities      __ Other______________ 

Project Owner:  Tel: 

Project Architect:  Tel: 

Owner’s Representative:  Tel: 

Tax Credit Financed 
 

Yes ____   No_____ 
 

Public Funding  Yes ____   No_____   Agency Name_____________________________________________ 

Project Description: 
Please describe scope of rehab 
and pre-construction services. 
(use additional pages if 
necessary): 

 

 

LBE (or SBE/MBE/WBE) Information 

Goal:   % Met Goal? Yes   No   Number of LBE firms awarded subcontracts:    

Compliance Agency: 
  

Contact Name:  
  

Tel: 
  

 Local and Resident Hiring Information 

Goal:   % Met Goal? Yes   No   Number of Hires:    
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ATTACHMENT H: Estimated Construction Cost and Duration, and Fee and 
General Conditions Proposal Template 
 
  



Page 1 of 2

TNDC/MEDA
1990 Folsom 
General Conditions / Fee Proposal / Overhead

DESCRIPTION QUANTITY UNIT TIME COST TOTAL
Site Management

1 Project Manager
2 Assistant Project Manager
3 Superintendent
4 Assistant Superintendent
5 Engineer
6 Foreman
7 Admin
8 Compliance Officer
9 Misc. Common Labor
10 Surveyor
11 Subtotal 0
12 Jobsite Office
13 Office Rent
14 Trailer
15 Site Setup/Mobilization
16 Demobilization
17 Jobsite Office Equipment
18 Office Supplies
19 Telephone/Fax
20 Copier & Supplies
21 Project Sign
22 Project Schedule
23 Reproduction/Printing
24 Delivery
25 As-Builts
26 Security
27 Subtotal 0
28 Vehicles & Travel
29 Truck Expense
30 Gas & Oil
31 Misc. Truck Repairs
32 Parking
33 Subtotal 0
34 Equipment & Tools
35 Project Tool Sheds
36 Tools
37 Rental Equipment
38 Subtotal 0
39 Safety & Cleanup
40 Safety Inspections
41 Interim Cleanup
42 Debris Boxes
43 Site Fencing
44 Temporary Walkway
45 Street Barricades
46 Dumpsters
47 Final Cleanup
48 Street Cleaning



Page 2 of 2

TNDC/MEDA
1990 Folsom 
General Conditions / Fee Proposal / Overhead

DESCRIPTION QUANTITY UNIT TIME COST TOTAL
49 Subtotal 0
50 Temporary Services
51 Temporary Utilities
52    Temp Lights
53    Temp Heat
54 Temp Power Hook-up
55    Temp Power Distribution
56    Power Use (Electricity)
57 Temp Power Poles
58 Temp Water Hook-up
59    Water Distribution
60    Water Use
61 Pump & Dewater
62 Bottled Water
63 Temp Phone Hook-up
64 Temporary Toilets
65 Dust Control
66 OSHA Requirements
67 Tub/Shower Protection
68 Project Photographs
69 First Aid Supplies
70 Scaffolding
71 Material Handling
72 Man Lift
73 Final Audit
74 Warranty Work
75 Subtotal 0
76 Other
77
78 TOTAL GENERAL CONDITIONS 0
79
80 Contractor's Fee* %
81
82 TOTAL    $ 0
83
84  
85 General Contractor P&P Bond $
86 Sub Bonds or Sub-Guard $
87 Insurance $

GRAND TOTAL = 0

*Excludes G.C. bond, sub bonds, or S.F. gross receipts tax.
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ATTACHMENT I: Insurance Requirements 
 

 
 

 



   

 K  

EXHIBIT I 
Insurance Requirements 

 

Subject to approval by the City's Risk Manager of the insurers and policy forms, and 

further subject to HUD's rights under the HUD Documents during the term of the HUD 

Documents, Borrower must obtain and maintain, or caused to be maintained, the insurance and 

bonds as set forth below from the date of this Agreement throughout the Compliance Term at no 

expense to the City:   

 

1. Borrower, Contractors. 

 

  (a) to the extent Borrower or its contractors and subcontractors have 

"employees" as defined in the California Labor Code, workers' compensation insurance with 

employer's liability limits not less than One Million Dollars ($1,000,000) each accident, injury or 

illness; 

 

  (b) commercial general liability insurance, with limits no less than One 

Million Dollars ($1,000,000) combined single limit per occurrence and Two Million Dollars 

($2,000,000) annual aggregate limit for bodily injury and property damage, including coverage 

for contractual liability; personal injury; fire damage legal liability; advertisers' liability; owners' 

and contractors' protective liability; products and completed operations; broad form property 

damage; and explosion, collapse and underground (XCU) coverage during any period in which 

Borrower is conducting any activity on, alteration or improvement to the Site with risk of 

explosions, collapse, or underground hazards;  

 

  (c) business automobile liability insurance, with limits not less than One 

Million Dollars ($1,000,000) each occurrence, combined single limit for bodily injury and 

property damage, including owned, hired and non-owned auto coverage, as applicable; 

 

  (d) professional liability insurance of no less than One Million Dollars 

($1,000,000) per claim and Two Million Dollars ($2,000,000) annual aggregate limit covering all 

negligent acts, errors and omissions of Borrower’s architects, engineers and surveyors.  If the 

professional liability insurance provided by the architects, engineers , or surveryors is “Claims 

made” coverage, Borrower shall assure that these minimum limits are maintained for no less than 

three (3) years beyond completion of the constructions or remodeling. Any deductible over Fifty 

Thousand Dollars ($50,000) each claim must be reviewed by Risk Management; and 

 

  (e) a crime policy or fidelity bond covering Borrower's officers and 

employees against dishonesty with respect to the Funds of no less than Seventy Five Thousand 

Dollars ($75,000) each loss, with any deductible not to exceed Five Thousand Dollars ($5,000) 

each loss, including the City as additional obligee or loss payee; 

 

  (f) pollution liability and/or asbestos pollution liability applicable to the work 

being performed with a limit no less than One Million Dollars ($1,000,000) per claim or 

occurrence and Two Million Dollars ($2,000,000) annual aggregate per policy.  This coverage 

shall be endorsed to include Non-Owned Disposal Site coverage.  This policy may be provided 



   

 K  

by the Borrower’s contractor, provided that the policy must be “claims made” coverage and 

Borrower must require Borrower’s contractor to maintain these minimum limits for no less than 

three (3) years beyond completion of the construction or remodeling. 

 

 

2. Property Insurance.   

Borrower must maintain, or cause its contractors and property managers, as appropriate 

for each, to maintain, insurance and bonds as follows: 

 

(a) Prior to construction:  

 

(i)  Property insurance, excluding earthquake and flood, in the amount no 

less than One Hundred Percent (100%) of the replacement value of all improvements prior to 

commencement of construction and City property in the care, custody and control of the 

Borrower or its contractor, including coverage in transit and storage off-site; the cost of debris 

removal and demolition as may be made reasonably necessary by such perils, resulting damage 

and any applicable law, ordinance or regulation; start up, testing and machinery breakdown 

including electrical arcing; and with a deductible not to exceed Ten Thousand Dollars ($10,000) 

each loss, including the City and all subcontractors as loss payees. 

 

(b) During the course of construction: 

 

(i) Builder’s risk insurance, special form coverage, excluding earthquake 

and flood, for one hundred percent (100%) of the replacement value of all completed 

improvements and City property in the care, custody and control of the Borrower or its 

contractor, including coverage in transit and storage off-site; the cost of debris removal and 

demolition as may be made reasonably necessary by such covered perils, resulting damage and 

any applicable law, ordinance or regulation; start up, testing and machinery breakdown including 

electrical arcing, copy of the applicable endorsement to the Builder’s Risk policy, if the Builder’s 

Risk policy is issued on a declared-project basis; and with a deductible not to exceed Ten 

Thousand Dollars ($10,000) each loss, including the City and all subcontractors as loss payees.  

 

(ii)  Performance and payment bonds of contractors, each in the amount of 

One Hundred Percent (100%) of contract amounts, naming the City and Borrower as dual 

obligees or other completion security approved by the City in its sole discretion. 

 

(c) Upon completion of construction: 

(i)  Property insurance, excluding earthquake and flood, in the amount no 

less than One Hundred Percent (100%) of the replacement value of all completed improvements 

and City property in the care, custody and control of the Borrower or its contractor.  For 

rehabilitation/construction projects that are unoccupied by residential or commercial tenants, 

Tenant must obtain Property Insurance by the date that the project receives a Certificate of 

Substantial Completion. 

(ii) Boiler and machinery insurance, comprehensive form, covering 
damage to, loss or destruction of machinery and equipment located on the Site that is used by 
Borrower for heating, ventilating, air-conditioning, power generation and similar purposes, in an 
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amount not less than one hundred percent (100%) of the actual replacement value of such 
machinery and equipment with a deductible not to exceed Ten Thousand Dollars ($10,000) each 
loss, including the City as loss payee. 

 

The following notice is provided in accordance with the provisions of California Civil 

Code Section 2955.5:  Under California law, no lender shall require a borrower, as a condition of 

receiving or maintaining a loan secured by real property, to provide hazard insurance coverage 

against risks to the improvements on that real property in an amount exceeding the replacement 

value of the improvements on the property. 

 

 

3. Commercial Space.   

Borrower must require that all nonresidential tenants' liability insurance policies include 

Borrower and the City as additional insureds, as their respective interests may appear.  

Throughout the term of any lease of Commercial Space in the Project, Borrower must require 

commercial tenants to maintain insurance as follows: 

 

  (a) to the extent the tenant has "employees" as defined in the California Labor 

Code, workers' compensation insurance with employer's liability limits not less than One Million 

Dollars ($1,000,000) each accident; 

 

  (b) commercial general liability insurance, with limits not less than One 

Million Dollars ($1,000,000) each occurrence, combined single limit for bodily injury and 

property damage, including coverage for contractual liability; personal injury; advertisers' 

liability; including coverage for loss of income due to an insured peril for twelve (12) months; 

owners' and contractors' protective; broadform property damage; explosion, collapse and 

underground (XCU); products and completed operations coverage; 

 

  (c) business automobile liability insurance, with limits not less than One 

Million Dollars ($1,000,000) each occurrence, combined single limit for bodily injury and 

property damage, including owned, hired and non-owned auto coverage, as applicable; 

 

  (d) with respect to any tenant who has (or is required by Law to have) a liquor 

license and who is selling or distributing alcoholic beverages and/or food products on the leased 

premises, to maintain liquor and/or food products liability coverage with limits not less than One 

Million Dollars ($1,000,000), as appropriate; 

 

  (e) special form coverage insurance, including vandalism and malicious 

mischief, in the amount of 100% of the full replacement cost thereof, covering all furnishings, 

fixtures, equipment, leasehold improvements, alterations and property of every kind of the tenant 

and of persons claiming through the tenant; and 

 

  (f) full coverage plate glass insurance covering any plate glass on the 

commercial space. 
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4. General Requirements. 

   

(a) General and automobile liability policies of Borrower, contractors, commercial tenants 

and property managers must include the City, including its Boards, commissions, officers, agents 

and employees, as an additional insured by endorsement acceptable to the City.   

 

  (b) All policies required by this Agreement must be endorsed to provide no 

less than thirty (30) days' written notice to the City before cancellation or intended non-renewal 

is effective. 

 

  (c) With respect to any property insurance, Borrower hereby waives all rights 

of subrogation against the City to the extent of any loss covered by Borrower's insurance, except 

to the extent subrogation would affect the scope or validity of insurance. 

 

  (d) Approval of Borrower's insurance by the City will not relieve or decrease 

the liability of Borrower under this Agreement. 

 

  (e) Any and all insurance policies called for herein must contain a clause 

providing that the City and its officers, agents and employees will not be liable for any required 

premium. 

 

  (f) The City reserves the right to require an increase in insurance coverage in 

the event the City determines that conditions show cause for an increase, unless Borrower 

demonstrates to the City’s satisfaction that the increased coverage is commercially unreasonable 

and unavailable to Borrower. 

 

  (g) All liability policies must provide that the insurance is primary to any 

other insurance available to the additional insureds with respect to claims arising out of this 

Agreement, and that insurance applies separately to each insured against whom claim is made or 

suit is brought and that an act of omission of one of the named insureds that would void or 

otherwise reduce coverage will not void or reduce coverage as to any other insured, but the 

inclusion of more than one insured will not operate to increase the insurer's limit of liability. 

 

  (h) Any policy in a form of coverage that includes a general annual aggregate 

limit or provides that claims investigation or legal defense costs are included in the general 

annual aggregate limit must be in amounts that are double the occurrence or claims limits 

specified above. 

 

  (i) All claims based on acts, omissions, injury or damage occurring or arising 

in whole or in part during the policy period must be covered.  If any required insurance is 

provided under a claims-made policy, coverage must be maintained continuously for a period 

ending no less than three (3) years after recordation of a notice of completion for builder's risk or 

the Compliance Term for general liability and property insurance. 

 



   

 K  

  (j) Borrower must provide the City with copies of endorsements for each 

required insurance policy and make each policy available for inspection and copying promptly 

upon request. 

 



1990 Folsom RFQ/P 
General Contractor Services 
December 7, 2016 
 

23 

ATTACHMENT J: OCIP Program 

 
 

 



D
R
AFT

 
INSURANCE EXHIBIT TO CONSTRUCTION AGREEMENT 

Insurance Requirements – Owner Controlled Insurance Program 
 

Insurance Exhibit Page 1 of 11 
 

*THIS DRAFT INSURANCE EXHIBIT IS SUBJECT TO FINAL UPDATE BASED ON QUOTE NEGOTIATIONS 
AND DECISION BY OWNER TO IMPLEMENT THE OCIP PROGRAM FOR THIS PROJECT – IT IS BEING 
PROVIDED FOR INFORMATION ONLY, TO PROSPECTIVE CONTRACTORS AND SUBCONTRACTORS, TO 
PROVIDE INFORMATION ON WHAT THE POTENTIAL COVERAGE STRUCTURE MAY BE AND WHAT THE 
RESPONSIBILITIES OF THE PARTIES WOULD BE SHOULD SUCH A PROGRAM BE IMPLEMENTED FOR 
THIS PROJECT. THE OWNER RESERVES THE RIGHT NOT TO IMPLEMENT THE OCIP PROGRAM* 
 
The term “Owner” herein shall refer to “Insert Entity Here” 
The term “Contractor” herein shall refer to “Insert Entity Here” 
 

I. Owner Controlled Insurance Program (“OCIP”) 
Owner has obtained an Owner Controlled Insurance Program ("OCIP") that will provide, in accordance with its terms, 
general and excess liability insurance from the start of the Project through completion and final acceptance by Owner.  
The OCIP will also provide general and excess liability coverage, in accordance with its terms, for warranty and repair 
work (as further defined in I.B.6 below) and for claims arising out of the completed work for the period required by 
California statute of repose(as further defined in I.B.5 below).  This program is intended to provide insurance for the 
Contractor and the enrolled Subcontractors performing Work at the Project site and ancillary vendors providing man 
lifts, cranes or scaffolding equipment, subject to the approval of OCIP Carriers. Off-site operations will be covered by 
the OCIP only if all operations at such site are necessary and solely dedicated to the Project and authorized by OCIP 
Carriers. It is the responsibility of the Contractor and its enrolled Subcontractors to notify the OCIP Broker and OCIP 
Administrator to seek to include coverage for specified off-site operations, which are subject to approval by the OCIP 
Carriers. Owner and Contractor agree to the following with regard to the OCIP for the Project: 
 

A. Commercial General Liability OCIP policy with total limits of liability at policy inception not less than: 
 

$22,000,000 Per Occurrence 
$22,000,000 General Aggregate (other than Completed Operations) 
$22,000,000 Products and Completed Operations Aggregate 
 
Policy layering as of the inception of the policies: 
 
Primary Policy: $2,000,000 limit, Carrier Name 
Lead Excess Policy:  $10,000,000 limit, Carrier Name ($10M xs Primary) 
Second Excess Policy:  $10,000,000 limit, Carrier Name ($10M xs $10M xs Primary) 
 

B. OCIP Coverage Features: 
 

1. Commercial General Liability only. Workers Compensation & Employers Liability excluded. 
2. Defense Costs are OUTSIDE the policy limits 
3. The policy term is:  Month, Date Year to Month, Date Year plus “Contractors Products & Completed 

Operations Extension Period” per policy form. 
4. The Deductible is:  $25,000 Per Occurrence, including loss adjustment expenses 
5. “Contractors Products & Completed Operations Extension Period” per policy form # 

a. Policy Wording To Be Inserted Here – Per Statute or 10 Years, whichever is less 
6. Repair Work included per Form # 

a. Policy Wording To Be Inserted Here, identifying the coverage extension for repair work 
7. Designated Project Endorsement # 

a. Policy Wording To Be Inserted Here, identifying the Covered Location  
8. Named Insured Endorsement # 

a. Policy Wording To Be Inserted Here, identifying the Named Insureds 
 

C. Coverage under OCIP applies only to the INSERT PROJECT NAME, and is subject to the exclusions, terms 
and conditions more specifically set forth in the OCIP policy, with limits of liability shared by all insureds. 
This OCIP Program provides coverage for an estimated INSERT # units, along with common areas and other 
improvements per the Construction Agreement between Owner and Contractor. 
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D. The OCIP provides only commercial general liability insurance coverage (as described in the provisions of the 

policies) including but not limited to: contractual liability, premises operations, products/completed 
operations, explosion, collapse and underground coverage, severability of interests provision and a waiver of 
subrogation. Contractor and Owner are aware that many types of coverage are not provided by the OCIP, 
including but not limited to: workers’ compensation, employer’s liability, automobile liability, professional 
liability insurance, builder’s risk, installation floater, or other property insurance of any kind.  

 
E. The OCIP does not cover Contractor and Subcontractors for loss or damage to materials, tools, equipment and 

other personal property, nor does it provide general liability coverage for risks arising from prior work, work 
or products not related to the Project or work not at the Project site.  The OCIP does not provide coverage for 
property damage to the Project during the course of construction (see Builder’s Risk Section). Contractor and 
Subcontractors shall be solely responsible for any loss or damage to their personal property, including, 
without limitation, their tools and equipment, mobile construction equipment, cranes, scaffolding, and 
temporary structures, whether owned, used, leased or rented by Contractor or Subcontractors. Contractor and 
Subcontractors may, at their option, purchase, maintain and pay for insurance or self-insure such equipment 
and property, and any deductible in relation thereto shall be its or their sole responsibility. Any such 
insurance, including self-insurance, shall be Contractor’s and Subcontractor's sole source of recovery in the 
event of a loss with respect to the foregoing property. 

 
F. Contractor and all Qualified Subcontractors of every tier are required to enroll in the OCIP unless determined 

otherwise in writing by the Owner or OCIP Administrator.  Qualified Subcontractors are those successful 
bidders whose employees and/or their subcontractors' employees perform actual on-site labor at the Project 
site. Unless otherwise provided for above, parties/entities that will not qualify for coverage under the OCIP 
include: 

1. Vendors; suppliers; material dealers (however, Subcontractors responsible for the installation of 
building systems, materials and other equipment that will be incorporated into the project shall be 
considered Qualified Subcontractors and are required to enroll in the OCIP; 

2. Others who merely transport, pickup, deliver, or carry materials to or from the Project site; 
3. Persons or entities that do not perform any actual on-site labor; 
4. Certain specialty subcontractors such as environmental remediation subcontractors; 
5. Design professionals, architects and engineers; 
6. If authorized by the OCIP Carriers, the OCIP will accept the enrollment of mobile construction 

equipment, manlift, crane and scaffolding Subcontractors. It will provide liability protection for 
enrolled Subcontractors inclusive of the full radius for crane operations when applicable and 
authorized by OCIP Carriers. 

 
G. At Contract Award:  Once a contract is awarded, but prior to on-site work, the OCIP Administrator will work 

with Contractor and Subcontractors to ensure prompt and accurate enrollment into the OCIP. The following 
must be provided to OCIP Administrator upon contract award: 

1. OCIP Enrollment Forms; 
2. If Bid Credits are required of the OCIP Program, insurance rate pages and other policy rating 

information as may be requested by OCIP Administrator; 
3. Certificate of Insurance evidencing all insurance coverage required. 

 
H. Starting Work: Construction Participants will not be allowed on to the project site until the following 

conditions are met: 
1. The OCIP Administrator has issued a certificate of enrollment; 
2. The Contractor has received an executed Subcontract; 
3. Certificates of Insurance for each Subcontractor are furnished to Owner. 

 
I. OCIP Manual:  A project insurance manual (“OCIP Manual”) is included under the OCIP Program and shall 

form a part of this Exhibit.  The OCIP Manual will explain the OCIP and contains the administrative and 
claim reporting procedures.  Contractor agrees to and will require that any Subcontractors also cooperate with 
the OCIP Administrator in providing all the information required in the OCIP Manual. 
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J. The Contractor shall cooperate with the Owner in its implementation and management of the OCIP Program, 

execute such documents, and take all other reasonable steps to implement the OCIP. The 
Contractor’s/Subcontractor’s responsibilities shall include but not be limited to: 

1. Provide the necessary contract, operations, and respective insurance information; 
2. Include this Insurance Exhibit in all subcontracts; 
3. Contractor to provide the OCIP Manual to all prospective Subcontractors; 
4. Subcontractors to provide the OCIP Manual to all prospective lower-tiers; 
5. Notify the OCIP Administrator of all subcontracts awarded by Contractor/Subcontractor.  

a. Said subcontractors are required to enroll in the OCIP, unless they do not qualify, or if 
Owner chooses not to include them in the OCIP, in which case Owner shall notify 
Contractor in writing.  

b. If Owner, at their sole discretion, determines not to include a subcontractor in the OCIP, any 
increased costs as a result shall entitle Contractor to a change order for the additional costs;  

6. Retain all construction costs and records necessary for the OCIP premium computation and present 
them to Owner upon request; 

7. Compliance with applicable loss control (safety) and claims reporting procedures. 
 

K. Premiums. The insurance premiums for the OCIP will be paid by Owner. The Contractor and Subcontractors 
are required to exclude costs for the insurance coverages that Owner will provide under the OCIP.  Any 
additional Work (through Change Orders) shall also exclude insurance costs for the coverages provided under 
the OCIP. 

 
L. OCIP Deductible:  The OCIP includes a per occurrence deductible which shall not exceed Twenty Five 

Thousand Dollars ($25,000) per occurrence, with no aggregate. The deductible includes damages, defense 
costs and claims adjustment expenses. In the event a claim which is covered by the OCIP policy incurs a cost 
which is charged to the deductible, each participant is obligated to contribute toward the deductible in the 
manner set forth herein: 

 
1. Each Subcontractor contributing to such loss or claim shall contribute to the OCIP deductible an 

amount equal to the greater of either: (1) Five Thousand Dollars ($5,000); or (2) the per 
occurrence/per claim deductible or self-insured retention on the commercial general liability and 
umbrella/excess liability policy(ies) maintained by the Subcontractor and effective at the time its 
subcontract was executed; 

2. Contractor  shall  contribute  towards  each  claim  under  the  OCIP   an  amount  equal  to the 
greater of either: (1) Twenty Thousand Dollars ($20,000); or (2) the  per occurrence/per claim 
deductible or self-insured retention on the commercial general liability and umbrella/excess liability 
policy(ies) maintained by the Contractor and effective at the time its contract with Owner was 
executed; or (3) the amount remaining to satisfy the deductible obligation to the respective OCIP 
claim after contribution from respective Subcontractors. In no event will Contractor contribute 
towards the OCIP deductible in an amount that would exceed the actual OCIP Deductible applicable 
to an OCIP claim. 

3. The Owner and Contractor shall share equally in the costs, if any, of the OCIP deductible that 
remains after the Contactor and Subcontractor allocations set forth above. 

4. Contractor’s and Subcontractor’s obligation to contribute towards the deductible shall survive final 
completion of the work and continue for the applicable statute of limitations and statute of repose. 
Contractor and Subcontractor will pay its allocated share of the deductible to the Owner within thirty 
(30) days of Owner’s request. 

5. Should Owner elect to place a Contractor’s Pollution Liability Policy (CPL) on behalf of the 
Contractor and Subcontractors, with limits applicable to this Project, the deductible contributions on 
such policy will be in the same manner as the OCIP described above. 
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M. OCIP Bid Instructions:  In connection with preparing its bid, Contractor is to provide a deductive cost 

alternative for the coverages provided by the Owner Controlled Insurance Program. The deductive cost 
amounts shall be disclosed on Contractor’s bid form. The deduct amounts will be evaluated by Owner and 
OCIP Administrator, and upon implementation of the OCIP, the approved deduct amounts will be accounted 
for and incorporated into the final Construction Agreement. Contractor stipulates the insurance costs as 
incorporated into its deductive alternatives are made part of the Agreement and is the amount that would have 
been included in the original bid price if Owner elected not to provide such coverage in the Owner Controlled 
Insurance Program. 
 
When Subcontractors are preparing their bids, they must prepare their own deductive alternative for the 
coverages provided by the Owner Controlled Insurance Program on their bid form.  Upon execution of their 
Subcontract Agreement, Subcontractors must also complete an OCIP Enrollment Form and submit to OCIP 
Administrator along with all other documents contained in the bid package as may be required. This form 
should be made available to the Subcontractors and Subordinate Subcontractors’ insurance agents for 
assistance in completion or, if needed, the OCIP Administrator can assist. If directed by the Owner, the OCIP 
Administrator will calculate and verify the amount of the enrolled participant’s Insurance Credit. The 
Contractor, for the benefit of the Owner, will then issue a deductive change order to adjust the subcontract 
sum, if required. 
 
If any Subordinate Subcontractors are hired, their insurance costs will be deducted from Subcontractor’s 
contract and it is Subcontractor’s responsibility to pass along the costs to Subordinate Subcontractors.  
 
The enrollment forms in the OCIP Manual must be completed and submitted to OCIP Administrator before 
any on-site work can begin. 
 
Contractor and Subcontractors agree not to duplicate or include any portion of their normal insurance cost, 
including that of their Subordinate Subcontractors, in their bid process or change orders (if any) for the 
coverage provided by Owner.   

 
N. Coverage Expiration: Coverage provided under the OCIP will be discontinued for Contractor and any enrolled 

Subcontractor(s), upon certified completion of their respective work and final acceptance by Contractor and 
Owner, except for Completed Operations and for the performance of “repair work” on site after the 
completion of the work as more further defined in the OCIP policy forms. 
 

O. Insurance Policies and Certificates: The OCIP Administrator will issue confirmations of enrollment to each 
respective Subcontractor that successfully enrolls in the OCIP. Copies of applicable liability policies will be 
made available to any enrolled Subcontractor upon written request to the OCIP Administrator. The OCIP 
Broker will provide certificates of insurance to enrolled Subcontractors upon request. 

 
P. Contractor and Subcontractors’ Agree to the Audit Conditions as Follows: 

1. All construction documents specific to this Project are subject to physical audit by an auditor 
representing the Insurer and/or Owner.  

2. The Insurer reserves the right to audit Contractor and Subcontractors’ project specific documents for 
rating purposes and/or for the verification of appropriate Bid Credits, if applicable to this Project. 
Any audit of Contractor shall be in conformance with audit provisions in the Agreement between 
Owner and Contractor to which this document is attached as an Exhibit.  

3. Contractor and Subcontractors further agree to cooperate fully with Owner’s Insurance 
Representatives and the OCIP Administrator in providing the necessary insurance documents and 
other relevant supporting information as required in the bid specifications and associated documents 
furnished by Owner.  
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II. Contractor’s Insurance and Related Requirements 

Prior to the commencement of Work, Contractor shall, at its own expense, procure and maintain in effect at all times 
during the performance of the Work under the Agreement not less than the following coverage and limits of insurance, 
which shall be maintained under forms of policies and from companies satisfactory to Owner.  The insurance company 
must have a financial rating of at least A- VII as defined by A.M. Best Company unless otherwise specifically agreed 
in writing by Owner. The California State Compensation Insurance Fund will be acceptable for Worker’s 
Compensation. Copies of policies shall be provided when requested. 

 
A. Worker's Compensation Insurance as required by California statute and Employer's Liability with limits not 

less than $1,000,000 for bodily injury by each accident; and $1,000,000 bodily injury by disease-policy limit; 
and $1,000,000 bodily injury by disease each employee. A waiver of subrogation endorsement naming the 
Owner, Sponsor entity, GP entity, Prop Mngt entity and each of their respective lenders, investors, member, 
partners, officers, directors, employees and agents shall be provided. 

 
B. Commercial General Liability: Contractor shall maintain Commercial General Liability insurance as provided 

under the Insurance Services Office form CG 00 01 or equivalent, without restriction for explosion, collapse 
and underground property, and shall provide the following: Contractual Liability; Employees as Insureds; No 
restriction for subsidence and Personal & Advertising Injury Liability and Products-Completed Operations 
coverage. Policy shall not contain any[select all that apply] restrictions of coverage for work performed on 
multifamily apartment buildings, occupied rehab projects, rehab work on existing buildings, and/or work 
performed in/on buildings where there is occupancy during the work. The minimum limits of liability shall be 
as follows, which may be satisfied through the use of a primary Commercial General Liability policy or in 
combination with an Umbrella/Excess Liability policy: 

 
$25,000,000 Per Occurrence – Bodily Injury & Property Damage 
$25,000,000 Per Occurrence – Personal & Advertising Injury Liability 
$25,000,000 General Aggregate (other than Completed Operations) 
$25,000,000 Products & Completed Operations Aggregate  

 
Coverage application of Contractor’s Commercial General Liability insurance: 

 
1. If the Owner elects to implement an OCIP for the Project:   

The Commercial General Liability insurance requirement for Contractor shall only apply to off-site 
operations and Commercial General Liability. Additionally, Products-Completed Operations 
coverage shall not be required. The minimum required limits will be restated as follows: 
 

$10,000,000 Per Occurrence – Bodily Injury & Property Damage 
$10,000,000 Per Occurrence – Personal & Advertising Injury Liability 
$10,000,000 General Aggregate (other than Completed Operations) 
 

2. If the Owner elects NOT to implement an OCIP for the Project:  
The Commercial General Liability insurance requirement is for both on-site and off-site operations 
and Commercial General Liability, and the Products-Completed Operations coverage IS 
REQUIRED. 

a. Products-Competed Operations coverage shall be maintained for the statutory period 
applying to claims arising out of the Work and, at a minimum, for period of ten (10) years 
after Substantial Completion. Contractor shall continue to furnish evidence of such coverage 
to Owner on an annual basis during the aforementioned period, providing additional insured 
status to the Owner, Sponsor entity, GP entity, Prop Mngt entity and each of their respective 
lenders, investors, member, partners, officers, directors, employees and agents continuously 
throughout such period. 

b. Coverage is to be written to cover all claims incurred during the term of this Agreement or 
out of any Work performed pursuant to the Agreement, regardless of when such claim shall 
be first made against Owner and/or Contractor.   
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C. Automobile Liability Insurance:  Contractor shall carry Automobile Liability insurance, including coverage 

for all owned, hired and non-owned automobiles, trucks, trailers and semi-trailers, including but not limited to 
machinery or apparatus attached thereto.  The limits of liability shall be not less than $10,000,000 combined 
single limit each accident for bodily injury and property damage. This limit may be satisfied through the use 
of a primary Automobile policy or in combination with an Umbrella/Excess Liability policy.  

 
D. Pollution Liability – Automobile:  If Contractor hauls hazardous waste, they must carry Automobile Liability 

insurance with $2,000,000 combined single limit per occurrence for bodily injury and property damage 
applicable to all hazardous waste hauling vehicles and include MCS 90 or CA 9948, or equivalent. 

 
E. Contractors Pollution Liability. Contractor shall maintain Contractor’s Pollution Liability insurance covering 

claims for bodily injury, property damage, clean-up costs and legal defense costs resulting from the discharge, 
dispersal, release or escape of any solid, liquid, gaseous or thermal irritant, contaminant or pollutant including 
smoke, vapor, soot, fumes, acids, alkalis, chemicals, waste, mold, fungus, spores, or other microbial matter in 
connection with Contractor’s operations or the operations of any party for whom Contractor is legally liable. 
Coverage shall include blanket non-owned disposal sites, and coverage for pollution incidents related to 
transported cargo. Coverage shall have at least the following: 
 

1. Minimum Limits of $5,000,000 per claim; $5,000,000 Annual Aggregate  
2. Maximum Deductible or Self-Insured Retention of One Hundred Thousand Dollars ($100,000) Per 

Claim 
3. Provide coverage for claims arising out of completed operations and shall be maintained 

continuously for the statutory period applying to claims arising out of the Work, however in no event 
shall such coverage be maintained for less than a period of four (4) years after Substantial 
Completion. 

4. Policy must be primary and non-contributing to any coverage maintained by Owner, Sponsor entity, 
GP entity, Prop Mngt entityd and each of their respective lenders, investors, member, partners, 
officers, directors, employees and agents. 
 

F. Contractor is responsible to insure all of their property, tools and equipment, including but not limited to:  
tools, machinery, equipment, trailers, sheds, spare parts and accessories thereof, all whether borrowed, owned, 
loaned, hired or leased. 
 

G. Additional Insured. The Owner, Sponsor entity, GP entity, Prop Mngt entity and each of their respective 
lenders, investors, member, partners, officers, directors, employees and agents shall be included as additional 
insured under the Commercial General Liability and Commercial Auto Liability policies carried by the 
Contractor for ongoing operations [only if an OCIP is implemented, otherwise both ongoing & completed 
operations shall apply to GL policy]; and both ongoing and completed operations as respects Contractor’s 
Pollution Liability policy. The additional insured coverage shall not include any special limitations on the 
scope of protection afforded to Owner or any of the other additional insureds. The Owner shall be provided 
with copies of the endorsements to the policies confirming such inclusion as additional insured.  

 
H. Primary & Non-Contributory.  All policies required of Contractor shall be endorsed to state the coverage shall 

be primary and any coverage maintained by the Owner, Sponsor entity, GP entity, Prop Mngt entity and each 
of their respective lenders, investors, member, partners, officers, directors, employees and/or agents shall be 
considered excess and not contributing, and a copy of such endorsement shall also be provide to the Owner. 
This provision will not apply to the General Liability or any Excess Liability policy(ies) of Contractor as 
respects on-site Work which is intended to be covered by the OCIP [should one be implemented]. 

 
I. Waiver of Subrogation. All policies maintained by Contractor shall be endorsed to provide a waiver of 

subrogation endorsement naming the Owner, Sponsor entity, GP entity, Prop Mngt entity and each of their 
respective lenders, investors, member, partners, officers, directors, employees and agents. A copy of such 
endorsement shall be provided to Owner. 

 
J. Contractor shall provide for written notice to Owner no less than thirty (30) calendar days prior to any 

cancellation (except 10 days for non-payment) or material changes in coverage required of them.
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K. Entire amount of any Deductible and/or Self-Insured Retention under any policy required of or carried by 

Contractor shall be the responsibility of and paid by Contractor. 
 

L. Contractors Responsibility:  The coverage required of Contractor as well as any other coverage that 
Contractor may consider necessary are the Contractor’s sole responsibility and any deficiency in coverage or 
policy limits of the Contractor will be the sole responsibility of the Contractor. 

 
M. Certificates of Insurance:  Certificates of Insurance, as evidence of the insurance required by this Agreement, 

shall be furnished by Contractor to Owner before any work is commenced by Contractor at the jobsite.  
Contractor shall furnish Owner with the Waiver of Right of Recovery Endorsement of Workers’ 
Compensation (s) prior to the commencing of work at the jobsite.   

 
N. Conditions of Understanding:  The amount and types of insurance coverage required herein should not be 

constructed to be a limitation of the liability on the part of the Contractor.  Any type of insurance or any 
increase of Limits of Liability not described above which the Contractor requires for its own protection or on 
account of statute shall be its own responsibility and at its own expense.  The carrying of the insurance 
described shall in no way be interpreted as relieving the Contractor of any responsibility of liability under this 
Agreement. 

 
 

III. Subcontractor Insurance and Related Requirements 
Prior to the commencement of Work, Subcontractors shall, at their own expense, procure and maintain in effect at all 
times during the performance of the Work under the Agreement not less than the following coverage and limits of 
insurance, which shall be maintained under forms of policies and from companies satisfactory to Owner. The insurance 
company must have a financial rating of at least A- VII as defined by A.M. Best Company unless otherwise 
specifically agreed in writing by Owner.  The California State Compensation Insurance Fund will be acceptable for 
Worker’s Compensation. Copies of policies shall be provided when requested. 

 
A. Worker's Compensation Insurance as required by California statute and Employer's Liability with limits not 

less than $1,000,000 for bodily injury by each accident; and $1,000,000 bodily injury by disease-policy limit; 
and $1,000,000 bodily injury by disease each employee. A waiver of subrogation endorsement naming the 
Owner, Contractor, Sponsor entity, GP entity, Prop Mngt entity and each of their respective lenders, investors, 
member, partners, officers, directors, employees and agents shall be provided. 

 
B. Commercial General Liability insurance as provided by the Insurance Services Office form CG 00 01 or 

equivalent, without restriction for explosion, collapse and underground property, and shall provide at least the 
following: Contractual Liability; Employees as Insureds; No restriction for subsidence and Personal & 
Advertising Injury Liability. The minimum limits of liability shall be: 

 
$1,000,000  Per Occurrence – Bodily Injury & Property Damage 
$1,000,000  Per Occurrence – Personal Injury Liability 
$2,000,000  General Aggregate (other than Completed Operations) 
$2,000,000  Products and Completed Operations Aggregate 

 
Coverage application of Subcontractor’s Commercial General Liability insurance: 
 
1. If the subcontractor is enrolled in the OCIP:   

The Commercial General Liability insurance requirement for subcontractor shall only apply to off-
site operations and Commercial General Liability. Products-Completed Operations coverage noted 
above shall not be required. 
 

2. If the subcontractor is NOT enrolled in the OCIP:  
The Commercial General Liability insurance requirement is for both on-site and off-site operations 
and Commercial General Liability, and the Products-Completed Operations coverage noted above IS 
REQUIRED. 
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a. Products-Competed Operations coverage shall be maintained for the statutory period 

applying to claims arising out of the Work and, at a minimum, for period of ten (10) years 
after Substantial Completion. Subcontractor shall continue to furnish evidence of such 
coverage to Owner and Contractor on an annual basis during the aforementioned period, 
providing additional insured status to the Owner, Contractor, Sponsor entity, GP entity, 
Prop Mngt entity and each of their respective lenders, investors, member, partners, officers, 
directors, employees and agents continuously throughout such period. 
 

b. Coverage is to be written to cover all claims incurred during the term of this Agreement or 
out of any Work performed pursuant to the Agreement, regardless of when such claim shall 
be first made against Owner, Contractor or Subcontractor.   

 
C. Automobile Liability insurance, including coverage for all owned, hired and non-owned automobiles, trucks, 

trailers and semi-trailers, including but not limited to machinery or apparatus attached thereto.  The limits of 
liability shall be not less than $1,000,000 combined single limit each accident for bodily injury and property 
damage. 

 
D. Pollution Liability – Automobile:  If Subcontractor hauls hazardous waste, they must carry Automobile 

Liability insurance with $2,000,000 combined single limit per occurrence for bodily injury and property 
damage applicable to all hazardous waste hauling vehicles and include MCS 90 or CA 9948, or equivalent. 

 
E. Subcontractor is responsible to insure all of their property, tools and equipment, including but not limited to:  

tools, machinery, equipment, trailers, sheds, spare parts and accessories thereof, all whether borrowed, owned, 
loaned, hired or leased. 
 

F. Additional Insured. With the exception of Workers' Compensation insurance, each policy shall be endorsed to 
include the Owner, Contractor, Sponsor entity, GP entity, Prop Mngt entity and each of their respective 
lenders, investors, member, partners, officers, directors, employees and agents as additional insureds for 
ongoing operations coverage (with the exception of Subcontractors not enrolled in the OCIP, for which 
additional insured status is required to be maintained for the statutory period applying to claims arising out of 
the Work and, at a minimum, for period of ten (10) years after Substantial Completion). The additional 
insured coverage shall not include any special limitations on the scope of protection afforded to Owner, 
Contractor or any of the other additional insureds. 

 
G. Primary & Non-Contributory.  All policies shall be endorsed to state their coverage shall be primary and any 

coverage maintained by the Owner, Contractor, Sponsor entity, GP entity, Prop Mngt entity and each of their 
respective lenders, investors, member, partners, officers, directors, employees and/or agents shall be 
considered excess and not contributing, and a copy of such endorsement shall also be provide to the Owner. 
This provision will not apply to the General Liability policies of enrolled Subcontractors as respects on-site 
Work which is intended to be covered by the OCIP [should one be implemented]. 

 
H. Waiver of Subrogation. All policies maintained by Subcontractor shall be endorsed to provide a waiver of 

subrogation endorsement naming Owner, Contractor, Sponsor entity, GP entity, Prop Mngt entity and each of 
their respective lenders, investors, member, partners, officers, directors, employees and agents. A copy of 
such endorsement shall be provided to Owner upon request. 

 
I. Subcontractors shall provide for written notice to Owner and Contractor no less than thirty (30) calendar days 

prior to any cancellation (except 10 days for non-payment) or material changes in coverage required of them. 
 

J. Entire amount of any Deductible and/or Self-Insured Retention under any policy required of or carried by 
Subcontractor shall be their sole responsibility. 

 
K. Acceptance of Insurance: The required insurance shall be subject to the approval of Owner, but any 

acceptance of insurance certificates by Owner shall in no way limit or relieve Contractor or Subcontractor of 
their duties and responsibilities under this Agreement. 
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L. In the event any subcontractor cannot maintain insurance in like forms and amounts, Contractor shall notify 

Owner, in writing of the same, and advise Owner of the form and amount of insurance maintained by 
subcontractor.  Contractor must obtain Owner’s written approval of any subcontractor who cannot comply 
with the insurance requirements set forth herein.   

 
M. Subcontractor(s) shall require all Subordinate Subcontractors to secure and maintain at their own expense, the 

same coverage as is required of them in this Agreement. 
 

N. If requested by Owner, a certified copy of the actual policy(s) with appropriate endorsement(s) and other 
documents shall be provided.  Failure to provide evidence of such insurance can result in the Subcontractor or 
Subordinate Subcontractor being removed from the site until proper coverage is verified.  Any cost of 
resulting delay will be to the account of the subcontractor. In the event of failure of the subcontractor to 
furnish and maintain said insurance and to furnish satisfactory evidence thereof, Owner shall have the right to 
take out and maintain same coverage for all parties on behalf of the subcontractor who also agrees to furnish 
all necessary information thereof and to pay the cost thereof to Owner immediately upon presentation of a 
premium invoice.  

 
 

IV. Builder’s Risk Insurance: 
The Owner shall pay for, and shall maintain at all times during the performance of the Work, Property Insurance as 
follows: 

 
A. Property Insurance with coverage at least as broad as that  provided by the Insurance Services Office Forms 

CP 00 20 “Builders Risk Form” and  CP 10 30 “Causes of Loss – Special Form,” or equivalent form, 
providing for the risks of direct physical loss or damage to cover all work incorporated in the Project, all 
materials and equipment intended for permanent use in the Project or incidental to the construction thereof 
and included in the total cost of the Project, but not including tools, machinery, equipment, trailers, and sheds 
belonging to the Contractor, Subcontractors, or Subordinate Subcontractors.  At Owner's option, coverage will 
extend to damage caused by earthquake, other earth movement and flood. Should the Owner provided 
insurance not cover the total value of an earthquake or flood, the Owner shall indemnify the Contractor and its 
Subcontractors for any such shortfall in such insurance or lack of earthquake/flood insurance thereof, and 
shall make Contractor and Subcontractors whole for such shortfall(s) to the extent of Contractor’s outstanding 
monthly billings not in dispute. Property/Builder’s Risk Insurance carried by Owner shall meet the following 
criteria: 
 

1. Coverage shall be for 100% of the insurable value of the Project, and shall include coverage for 
materials and supplies stored on-site, off-site ($250,000 limit) and in transit ($250,000 limit); 

2. Coverage shall be written in the name of the Owner as First Named Insured, and shall include the 
insurable interests of the Contractor, Subcontractors and Subordinate Subcontractors; 

3. Policy(ies) will remain in force until final completion of the Project and acceptance by the Owner 
and final payment has been made 

4. Partial occupancy or use shall not commence until the insurance company or companies providing 
Property/Builder’s Risk insurance have consented to such partial occupancy or use by endorsement 
or otherwise. The Owner and the Contractor shall take reasonable steps to obtain consent of the 
insurance company or companies and shall, without mutual written consent, take no action with 
respect to partial occupancy or use that would cause cancellation, lapse or reduction of insurance. 

 
B. The Owner and Contractor waive all rights against each other and the Subcontractors, Subordinate 

Subcontractors and employees each of the other for damages caused by fire or other perils to the extent 
covered by Property or Builder's Risk Insurance obtained pursuant to this Insurance Exhibit.  The Contractor 
shall require of Subcontractors and Subordinate Subcontractors by appropriate written agreements, similar 
waivers each in favor of all other parties enumerated in this subparagraph. 

 
C. All benefits, such as return premiums, premium refunds, dividends due or to become due to the Owner in 

connection with the insurance provided by the Owner, shall accrue to the benefit of the Owner. 
  



D
R
AFT

 
INSURANCE EXHIBIT TO CONSTRUCTION AGREEMENT 

Insurance Requirements – Owner Controlled Insurance Program 
 

Insurance Exhibit Page 10 of 11 
 

 
D. A loss insured under the Property/Builder’s Risk shall be adjusted by the Owner, subject to the requirements 

of any applicable mortgagees and/or lenders. The Contractor shall pay Subcontractors their just shares of 
insurance proceeds received by the Contractor, and by appropriate agreements, written where legally required 
for validity, shall require Subcontractors to make payments to their sub-subcontractors in a similar manner. 

 
E. Contractor & Subcontractor Loss Sharing under Builder’s Risk:  The Builder’s Risk policy will include a 

Deductible no greater than $50,000 per occurrence, with no aggregate. In the event a claim which is covered 
by the Builder’s Risk policy incurs a cost which is charged to the Deductible, Contractor and Subcontractors 
are obligated to contribute toward the Deductible in the manner set forth herein: 

 
1. It is hereby agreed that Contractor’s contribution towards the Deductible is $50,000 per occurrence, 

for each claim or occurrence under the Builder’s Risk.   
2. Contractor may allocate a share of the Deductible for each claim occurring under the Builder’s Risk 

policy involving Subcontractor’s negligence or work.  Contractor shall have the sole discretion in 
determining whether the Subcontractor’s work is involved in the claim or their negligence 
contributed towards such claim, and whether they must contribute towards the Builder’s Risk 
Deductible.  

3. Contractor will not allocate to Subcontractors collectively an amount which exceeds the total 
Deductible applied by the Builder’s Risk Insurer to any claim. Subcontractors will pay their allocated 
share of the Deductible to the Contractor immediately upon Contractor’s request. 

4. This allocation of the Builder’s Risk Deductible is not an indemnity claim and shall remain 
uninsured by all parties. It is a contractual allocation of the mutual obligations of the insureds under 
the Policy. 

 
V. Other Provisions: 

 
A. Professional Liability Insurance.  Contractor and any Subcontractors performing any design-build work shall 

procure Professional Liability insurance (Errors & Omissions) covering the full scope of all design-build work 
for the project, maintaining such policy for the duration of the work and ten (10) years following completion 
of the project, without lapse. Policy must include the following: 

1. Retroactive Date must predate any design services performed. 
2. Minimum limits not less than Two Million Dollars ($2,000,000) per claim and Two Million Dollars 

($2,000,000) annual aggregate. 
3. Maximum deductible or self-insured retention amount of One Hundred Thousand Dollars ($100,000) 

per claim. 
4. In the event a design-build Subcontractor does not carry Professional Liability Insurance as set forth 

herein, Contractor shall inform Owner in writing that the Subcontractor does not carry Professional 
Liability Insurance and Owner shall have the right to approve and/or reject the design-build 
Subcontractor doing the work. 

5. Subcontractors are required to provide notice to the Contractor if their Professional Liability limits 
are impaired by payments or reserves for claims or expenses in excess of 50% of the policy limit, 
regardless of whether such payments or reserves are related to work performed for this project. 
Contractor is required to then provide written notice to Owner of such impairment.  
 

B. Aircraft, Watercraft & Drones.  Should watercraft or aircraft (including drones) of any kind be used by 
Contractor or Subcontractors or anyone working on or for their behalf, Contractor shall maintain, or cause the 
operator of the watercraft or aircraft to maintain, watercraft/aircraft liability insurance, including bodily 
injury, property damage and passenger liability, as respects any watercraft or aircraft owned, used, operated or 
hired in connection with the Work. Minimum limits required shall be One Million Dollars ($1,000,000) 
combined single limit for bodily injury and property damage each occurrence, each watercraft or aircraft. 
 

C. The insurance provisions set out above in no way affect the liability of the Contractor and/or Subcontractors 
as may be stated elsewhere in the Agreement. 
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D. Contractor/Subcontractor(s) shall not begin work under this Agreement until it has obtained all of the required 

insurance herein.  Nor shall the Contractor allow any subcontractor to commence work on its contract until the 
required insurance has been obtained, reviewed by Contractor and in compliance with the requirements of this 
Exhibit. 
 

E. No Other Owner-Provided Insurance. Owner assumes no obligations to provide insurance other than that 
evidenced by the policies referred to in this Exhibit. Owner, however, reserves the right to furnish insurance 
coverage of various types and limits provided that such coverage shall not be less than that specified above 
and provided that the costs of such insurance shall be borne by Owner. 
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