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Weingarten Basics 
An employer must not deny an employee’s 

request for representation if:  
 the employee requests representation; 
 for an investigatory meeting involving/targeting 

employee;  
 which the employee reasonably believes might 

result in disciplinary action. 
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What is an investigatory meeting? 
 When the purpose of the interview is to obtain facts to 

support disciplinary action and the reason for such 
action.  

 A disciplinary interview/meeting need not be labeled 
“investigatory.” 

 Drug and alcohol test based on reasonable suspicion is 
considered an investigatory meeting. 

 Simply asking questions does not necessarily 
constitute an “investigatory meeting” for purposes of 
invoking an employee’s right to representation. (See 
below.) 
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What is not an investigatory meeting? 
Meetings for the sole purpose of notifying an 

employee of a previously-made decision to 
impose discipline, unless employer solicits 
answers or explanations. 

 “Run-of-the-mill” shop-floor conversations (e.g., 
giving instructions, providing training or giving 
needed corrections of work techniques) or 
routine conversations, where the employee has 
no reasonable fear that discipline could result. 

Meeting to discuss performance evaluations are 
usually not considered investigatory meeting.   
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What constitutes reasonable belief? 
The employee must have an objectively 

reasonable fear that discipline will result 
from their answers. (E.g., would a 
reasonable person believe that discipline 
could result?) 

Case-by-case determination based on the 
totality of the circumstances.   
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What constitutes a request for representation? 
The employee must affirmatively request union 

representation. 

The employee can ask for a union representative 
at any time during the meeting. 

The employee need not make repeated requests 
for representation  
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What constitutes a request for representation? 
Expressing reluctance to attend a meeting 

without union representation alone is 
insufficient, standing alone, to invoke the right 
to representation.   
 However, many departments err on the side of 

caution and allow the employee to obtain 
representation. 
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Union rep’s role 
 The union representative’s role is only to observe, 

assist and clarify facts.   

 Union rep is not required to be silent or completely 
passive, and they have the right to advise the 
employee and assist them in presenting facts. 

 A knowledgeable union representative can assist the 
employer in eliciting facts and moving the interview 
along. 

 The department can insist that the representative not 
interfere with, or obstruct the questioning.  
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Questions and answers for  
implementing Weingarten rights 
 Is the employer required to notify the employee 

of his/her right to union representation? 
 There is no obligation to notify the employee of 

his/her right to representation, nor is there an 
obligation to notify the union that an 
investigatory meeting will take place. 

 Although not obligated, some departments 
routinely inform employees of their right to 
representation. 
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Questions and answers for  
implementing Weingarten rights 
What if the union representative insists on 

attending a meeting to review a performance 
evaluation? 
 The employee generally does not have a right to 

representation. 
 That said, there may be times when you may 

want a union representative present even if the 
employee does not have a right to representation. 
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Questions and answers for  
implementing Weingarten rights 
What if it is the union who is inserting 

him/herself into a meeting with an employee 
who did not request representation? 
 The right to representation belongs to the 

employee.  Some employees choose not to 
involve their union representatives. 
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Questions and answers for  
implementing Weingarten rights 
What if the employee wants to postpone a 

scheduled investigatory interview until he/she can 
get a union representative? 
 You must allow them a reasonable amount of time to 

do so (and allow them time to consult with their 
union representative beforehand).  One- or two-day 
postponements are not uncommon.  

 However, employees are not entitled to the union 
representative of their choice– they only have a right 
to an available representative so that the interview 
may proceed in a timely fashion.   
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Questions and answers for  
implementing Weingarten rights 
Does a unionized employee have a right to insist 

on having their attorney present? 
 Typically the unionized employee is represented 

by a union representative, but the City allows 
employees to have their attorney present; we 
allow one or the other – not both.  
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Test your Weingarten knowledge 
 Is the employee entitled to a union rep in each 

instance? 
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New PERB Decision 
 SEIU 1021 v. Sonoma County Superior Court 

decided January 13, 2015, appealed on 
March 5, 2015. 
 

 PERB held that an employee seeking an 
accommodation under ADA or California law 
has a right to representation in an interactive 
process meeting.  One factor was that one 
possible outcome of such a meeting was that 
the employee could be separated. 
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New PERB Decision 
 The law will be unsettled in this area until the 

appellate process runs its course. 
 In the meantime, the decision of whether to 

grant a request for a union representative at a 
non-investigatory meeting must be made on a 
case-by-case basis. 

 Contact ERD or the City Attorney’s Office 
Labor Team for advice. 
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