 CITY AND COUNTY OF SAN FRANCISCO

OFFICE OF CONTRACT ADMINISTRATION






PURCHASING DIVISION







AWARD

Records Storage and Related Services

For the Term July 1, 2010 through June 30, 2015
_____________________________________________________________________________________





COMPANY INFORMATON
Name of Company:
GRM Information Management Services


        Address:
41099 Boyce Road

  City, State, Zip:
Fremont, CA 94538







Contact:
Maurice Ebanks
 Telephone Number:
(800) 932-3006 / (510) 623-9300



  Fax Number:
(510) 623-9517




E-mail:
sforders@grmims.com


       Company Representative:
Maurice Ebanks

       To request service:


Phone:
(800) 932-3006


Fax: 

(510) 623-9517


Toll Phone: 

(800) 932-3006


24-Hour Emergency Number:
 
(800) 932-3006

Facility Location:

41099 Boyce Road, Fremont, CA 94538


Business Hours: 

8:00 A.M. to 5:00 P. M.









Monday through Friday
Payment Terms:
N30
Vendor Number:
62283-01

CBPO Number:
BPSF00003702
Electronic payment.  The City and County of San Francisco (City) uses Bank of America’s PayMode-X system to pay invoices electronically and not by check whenever possible.  The City makes PayMode-X payments every business day, but starting July 2010 will process, print and mail paper checks only one day a week.  So the City encourages you – and it is greatly to your benefit – to enroll in PayMode-X now.

There is no cost to you to enroll in PayMode-X, and you get the same information electronically from PayMode-X that you would get on the City’s check stub.  

For more information, please visit the Controller's website at:  http://sfcontroller.org/index.aspx?page=85

If you have questions, please call:  Steve W. Lee, Controller’s Office
(415) 554-7591
*
This Agreement is made this 1st day of July  2010, in the City and County of San Francisco, State of California, by and between:  GRM Information Management Services, hereinafter referred to as “Contractor" or "GRM,” and the City and County of San Francisco, a municipal corporation, hereinafter referred to as “City,” acting by and through its Director of the Office of Contract Administration or the Director’s designated agent, hereinafter referred to as “Purchasing.”

Recitals

WHEREAS, the Office of Contract Administration of the General Services Administration, on behalf of the City and County of San Francisco (“Department”) wishes to secure document storage and retrieval services for documents already in off-site storage; and, 
WHEREAS, Contractor represents and warrants that it is qualified to perform the services required by City as set forth under this Contract; and, 

WHEREAS, sole source approval for this Agreement was obtained when the Human Rights Commission approved a sole source waiver on June 4, 2010 and reaffirmed September 27, 2010;

Now, THEREFORE, the parties agree as follows:
1.
Left blank by agreement of the parties. (WHEN BIDS ARE DUE; BID OPENING PROCEDURES).  
2.
Left blank by agreement of the parties. (ALTERNATES).  
3.
ARTICLES FURNISHED.  
Articles and services must comply with applicable laws, ordinances and other legal requirements, including (among others) the Cal-OSHA regulations in Title 8 of the Code of Regulations and, for electrical products, Sections 110.2 and 110.3 (B) of the S.F. Electrical Code. In addition, if an electrical item has not been tested by a lab approved by City’s Department of Building Inspection (DBI) or 

Department of Public Works (DPW), Contractor shall notify the requesting department before delivery by
 writing the department at the “Deliver to” address on the front of the Purchase Order. Approved testing labs are posted on Purchasing’s website at http://www.sfgov.org/oca/.  When a non-tested item is delivered, the department will request approval from DPW. If the department is unable to obtain approval, City reserves the right to cancel the transaction and return the item to Contractor, at no charge to City.

4.
PLACE OF MANUFACTURE.  
No article furnished shall have been made in prison or by convict labor, except, for articles purchased for use by City’s detention facilities.

5.
CONDITION OF ARTICLE.  
Articles offered and furnished must be new and previously unused, and of manufacturer’s latest model, unless otherwise specified herein.

6.
Left blank by agreement of the parties. (SAMPLES).  
7.
F.O.B. POINT.  
F.O.B. destination in San Francisco, freight prepaid and allowed.

8.
Left blank by agreement of the parties. (PRICE LIST DISCOUNTS).  
9.
Left blank by agreement of the parties. (BIDDING ON SEPARATE ITEMS AND IN THE AGGREGATE).  
10.
PRICES.  
Prices quoted must be fixed except as otherwise specified in this document.  .

11.
Left blank by agreement of the parties. (AWARDS; REJECTION OF BIDS).  
12.
TERMS OF PAYMENT. 
No additional charge shall accrue against City in the event that City does not make payment within any time specified by Contractor.

13.
SUNSHINE ORDINANCE.  
In accordance with Sec. 67.24(e) of the San Francisco Administrative Code, contracts, contractors’ bids, responses to RFPs and all other records of communications between City and persons or firms seeking contracts shall be open to inspection immediately after a contract has been awarded.  Nothing in this 

provision requires the disclosure of a private person’s or organization’s net worth or other proprietary financial data submitted for qualification for a contract or other benefit until and unless that person or organization is awarded the contract or benefit.  Information provided which is covered by this paragraph will be made available to the public upon request.

14.
INSPECTION.  
All articles supplied shall be subject to inspection and rejection by Purchasing or any department official responsible for inspection.

15.
CONTRACT INTERPRETATION; CHOICE OF LAW/VENUE; ASSIGNMENT.  
Should any questions arise as to the meaning and intent of the contract, the question shall, prior to any other action or resort to any other legal remedy, be referred to Purchasing, who shall decide the true meaning and intent of the contract.  Purchasing’s decision shall be final unless appealed to a court of competent jurisdiction by the Contractor.  This contract shall be deemed to be made in, and shall be construed in accordance with the laws of, the State of California; the venue for all claims arising out of this contract shall be in San Francisco.  This contract may be assigned only with the written approval of Purchasing.

16.
HOLD HARMLESS AND INDEMNIFICATION.  
Contractor shall indemnify and save harmless City and its officers, agents and employees from, and, if requested, shall defend them against any and all loss, cost, damage, injury, liability, and claims thereof for injury to or death of a person, including employees of Contractor or loss of or damage to property, arising directly or indirectly from Contractor’s performance of this Contract, including but not limited to, the use of Contractor’s facilities or equipment provided by City or others, regardless of the negligence of, and regardless of whether liability without fault is imposed or sought to be imposed on City, except to the extent that such indemnity is void or otherwise unenforceable under applicable law in effect on or validly retroactive to the date of this Contract, and except where such loss, damage, injury, liability or claim is the result of the active negligence or willful misconduct of City and is not contributed to by any act of, or by any omission to perform some duty imposed by law or agreement on Contractor, its subcontractors or either’s agent or employee.  The foregoing indemnity shall include, without limitation, reasonable fees of attorneys, consultants and experts and related costs and City’s costs of investigating any claims against the City.  In addition to Contractor’s obligation to indemnify City, Contractor specifically acknowledges and agrees that it has an immediate and independent obligation to defend City from any claim which actually or potentially falls within this indemnification provision, even if the allegations are or may be groundless, false or fraudulent, which obligation arises at the time such claim is tendered to Contractor by City and continues at all times thereafter.  Contractor shall indemnify and hold City harmless from all loss and liability, including reasonable attorney’s fees, court costs and all other litigation expenses for any infringement of patent rights, copyright, trade secret or any other proprietary right or trademark, and all other intellectual property claims of any person or persons in consequences of the use by City, or any of its officers or agents, of articles or services to be supplied in the performance of this Contract.

17.
FAILURE TO DELIVER.  
If Contractor fails to deliver an article or service of the quality, in the manner or within the time called for by this contract, such article or service may be bought from any source by Purchasing and if a greater price than the contract price be paid, the excess price will be charged to and collected from Contractor or sureties on its bond if bond has been required.

18.
BUDGET AND FISCAL PROVISIONS.  
This Contract is subject to the budget and fiscal provisions of City’s Charter.  Charges will accrue only after prior written authorization certified by the Controller, and the amount of City’s obligation hereunder shall not at any time exceed the amount certified for the purpose and period stated in such advance authorization.  This Contract will terminate without penalty, liability or expense of any kind to City at the end of any fiscal year if funds are not appropriated for the next succeeding fiscal year.  If funds are appropriated for a portion of the fiscal year, this Contract will terminate, without penalty, liability or expense of any kind at the end of the term for which funds are appropriated.  City has no obligation to make appropriations for this Contract in lieu of appropriations for new or other agreements.  City budget decisions are subject to the discretion of the Mayor and the Board of Supervisors.  Contractor’s assumption of risk of possible non-appropriation is part of the consideration for this Contract.

THIS SECTION CONTROLS AGAINST ANY AND ALL OTHER PROVISIONS OF THIS CONTRACT.
19.
DEFAULT; REMEDIES.  

A.
Each of the following shall constitute an event of default (“Event of Default”) under this Agreement:


(1)
Contractor fails or refuses to perform or observe any term, covenant or condition contained in any of the following sections of this Agreement: 
	15.
	Contract Interpretation; Choice of Law/Venue; Assignment
	33.
	Compliance with Laws

	22.
	Taxes
	65.
	Protection of Private Information

	29.
	Submitting False Claims; Monetary Penalties
	66.
	Graffiti Removal

	31.
	Drug-free Workplace Policy
	85.
	Insurance



(2)
Contractor fails or refuses to perform or observe any other term, covenant or condition contained in this Agreement, and such default continues for a period of ten days after written notice thereof from City to Contractor.



(3)
Contractor (a) is generally not paying its debts as they become due, (b) files or consents by answer or otherwise to the filing against it of, a petition for relief or reorganization or 

arrangement or any other petition in bankruptcy or for liquidation or to take advantage of any bankruptcy, insolvency or other debtors’ relief law of any jurisdiction, (c) makes an assignment for the benefit of its creditors, (d) consents to the appointment of a custodian, receiver , trustee or other officer with similar powers of Contractor or of any substantial part of Contractor’s property or (e) takes action for the purpose of any of the foregoing.


(4)
A court or government authority enters an order (a) appointing a custodian, receiver, trustee or other officer with similar powers with respect to Contractor or with respect to any substantial part of Contractor’s property, (b) constituting an order for relief or approving a petition for relief or reorganization or arrangement or any other petition in bankruptcy or for liquidation or to take advantage of any bankruptcy, insolvency or other debtors’ relief law of any jurisdiction or (c) ordering the dissolution, winding-up or liquidation of Contractor.

B.
On and after an Event of Default, City shall have the right to exercise its legal and equitable remedies, including, without limitation, the right to terminate this Agreement or to seek specific performance of all or any part of this Agreement.  In addition, City shall have the right (but no obligation) to cure (or cause to be cured) on behalf of Contractor any Event of Default; Contractor shall pay to City on demand all costs and expenses incurred by City in effecting such cure, with interest thereon from the date of incurrence at the maximum rate then permitted by law.  City shall have the right to offset from any amounts due to Contractor under this Agreement or any other agreement between City and Contractor all damages, losses, costs or expenses incurred by City as a result of such Event of Default and any liquidated damages due from Contractor pursuant to the terms of this Agreement or any other agreement. 

C.
All remedies provided for in this Agreement may be exercised individually or in combination with any other remedy available hereunder or under applicable laws, rules and regulations.  The exercise of any remedy shall not preclude or in any way be deemed to waive any other remedy.  

20.
TERMINATION FOR CONVENIENCE; RIGHTS AND DUTIES UPON TERMINATION OR EXPIRATION.  
A.
City shall have the option, in its sole discretion, to terminate this Agreement, at any time during the term hereof, for convenience and without cause.  City shall exercise this option by giving Contractor written notice of termination.  The notice shall specify the date on which termination shall become effective, but in no case less than 30 days from date of notice.  

B.
Upon receipt of the notice, Contractor shall commence and perform, with diligence, all actions necessary on the part of Contractor to effect the termination of this Agreement on the date specified by City and to minimize the liability of Contractor and City to third parties as a result of termination.  All such action shall be subject to the prior approval of City.  Such actions shall include, without limitation:


(1)
Halting the performance of all services and other work under this Agreement on the date(s) and in the manner specified by City.


(2)
Not placing any further orders or subcontracts for materials, services, equipment or other items.


(3)
Terminating all existing orders and subcontracts.


(4)
At City’s discretion, assigning to City any and all of Contractor’s right, title, and interest under the orders and subcontracts terminated.  Upon such assignment, City shall have the right, in its sole discretion, to settle or pay any or all claims arising out of the termination of such orders and subcontracts.


(5)
Subject to City’s approval, settling all outstanding liabilities and all claims arising out of the termination of orders and subcontracts.


(6)
Completing performance of any services or work that City designates to be completed prior to the date of termination specified by City.


(7)
Taking such action as may be necessary, or as the City may direct, for the protection and preservation of any property related to this Agreement which is in the possession of Contractor and in which City has or may acquire an interest.  

C.
Within 30 days after the specified termination date, Contractor shall submit to City an invoice, which shall set forth each of the following as a separate line item:


(1)
The reasonable cost to Contractor, without profit, for all services and other work City directed Contractor to perform prior to the specified termination date, for which services or work City has not already tendered payment.  Reasonable costs may include a reasonable allowance for actual overhead, not to exceed a total of 10% of Contractor’s direct costs for services or other work.  Any overhead allowance shall be separately itemized.  Contractor may also recover the reasonable cost of preparing the invoice.


(2)
A reasonable allowance for profit on the cost of the services and other work described in the immediately preceding subsection (1), provided that Contractor can establish, to the satisfaction of City, that Contractor would have made a profit had all services and other work under this Agreement been completed, and provided further, that the profit allowed shall in no event exceed 5% of such cost.


(3)
The reasonable cost to Contractor of handling material or equipment returned to the vendor, delivered by the City or otherwise disposed of as directed by the City.


(4)
A deduction for the cost of materials to be retained by Contractor, amounts realized from the sale of materials and not otherwise recovered by or credited to the City, and any other appropriate credits to City against the cost of the services or other work.

D.
In no event shall City be liable for costs incurred by Contractor or any of its subcontractors after the termination date specified by City, except for those costs specifically enumerated and described in the immediately preceding subsection (C).  Such non-recoverable costs include, but are not limited to, anticipated profits on this Agreement, post-termination employee salaries, post-termination administrative expenses, post-termination overhead or unabsorbed overhead, attorneys’ fees or other costs relating to the prosecution of a claim or lawsuit, prejudgment interest, or any other expense which is not reasonable or authorized under such subsection (C).

E.
In arriving at the amount due to Contractor under this Section, City may deduct:


(1)
All payments previously made by City for work or other services covered by Contractor’s final invoice.


(2)
Any claim which City may have against Contractor in connection with this Agreement.


(3)
Any invoiced costs or expenses excluded pursuant to the immediately preceding subsection (D); and


(4)
In instances in which, in the opinion of the City, the cost of any service or other work performed under this Agreement is excessively high due to costs incurred to remedy or replace defective or rejected services or other work, the difference between the invoiced amount and City’s estimate of the reasonable cost of performing the invoiced services or other work in compliance with the requirements of this Agreement.

F.
City’s payment obligation under this Section shall survive termination of this Agreement.

G.
This Section and the following Sections of this Agreement shall survive termination or expiration of this Agreement:

	15.
	Contract Interpretation; Choice of Law/Venue; Assignment 
	50.
	Incidental and Consequential Damages

	16.
	Hold Harmless and Indemnification
	54.
	Independent Contractor

	22.
	Taxes
	55.
	Severability

	29.
	Submitting False Claims; Monetary Penalties
	65.
	Protection of Private Information

	30.
	Liability of City
	67.
	Modification of Agreement

	45.
	Audit and Inspection of Records
	85.
	Insurance

	
	
	88.
	Entire Agreement


21.
GUARANTEED MAXIMUM COSTS.  
The City’s obligation hereunder shall not at any time exceed the amount certified by the Controller for the purpose and period stated in such certification.   Except as may be provided by City ordinances governing emergency conditions, the City and its employees and officers are not authorized to request Contractor to perform services or to provide materials, equipment and supplies that would result in Contractor performing services or providing materials, equipment and supplies that are beyond the scope of the services, materials, equipment and supplies agreed upon in the contract unless the agreement is amended in writing and approved as required by law to authorize the additional services, materials, equipment or supplies.  The City is not required to reimburse Contractor for services, materials, equipment or supplies that are provided by Contractor which are beyond the scope of the services, materials, equipment and supplies agreed upon in the contract and which were not approved by a written amendment to the agreement having been lawfully executed by the City.   The City and its employees and officers are not authorized to offer or promise to Contractor additional funding for the contract which would exceed the maximum amount of funding provided for in the contract for Contractor’s performance under the contract.  Additional funding for the contract in excess of the maximum provided in the contract shall require lawful approval and certification by the Controller of the City.  The City is not required to honor any offered or promised additional funding for a contract which exceeds the maximum provided in the contract which requires lawful approval and certification of the Controller when the lawful approval and certification by the Controller has not been obtained.  Controller is not authorized to make payments on any contract for which funds have not been certified as available in the budget or by supplemental appropriation. 
22.
TAXES.  
Payment of any taxes, including possessory interest taxes and California sales and use taxes, levied upon or as a result of this Contract, or the services delivered pursuant hereto, shall be the obligation of Contractor.  Contractor recognizes and understands that this Contract may create a “possessory interest” for property tax purposes.  Generally, such a possessory interest is not created unless the Contract entitles the Contractor to possession, occupancy, or use of City property for private gain.  If such a possessory interest is created, then the following shall apply: 

A.
Contractor, on behalf of itself and any permitted successors and assigns, recognizes and understands that Contractor, and any permitted successors and assigns, may be subject to real property tax assessments on the possessory interest. 

B.
Contractor, on behalf of itself and any permitted successors and assigns, recognizes and understands that the creation, extensions, renewal, or assignment of this Contract may result in a “change in ownership” for purposes of real property taxes, and therefore may result in a revaluation of any possessory interest by this Contract.  Contractor accordingly agrees on behalf of itself and its permitted successors and assigns to report on behalf of the City to the County Assessor the information required by Revenue and Taxation Code section 480.5, as amended from time to time, and any successor provision. 


C.
Contractor, on behalf of itself and any permitted successors and assigns, recognizes and understands that other events may cause a change of ownership of the possessory interest and result in the revaluation of the possessory interest. (see, e.g., Rev. & Tax Code section 64, as amended from time to time).  Contractor accordingly agrees on behalf of itself and its permitted successors and assigns to report any change in ownership to the County Assessor, the State Board of Equalization or other public agency as required by law. 


D.
Contractor further agrees to provide such other information as may be requested by the City to enable the City to comply with any reporting requirements for possessory interests that are imposed by applicable law. 

23.
USE OF CITY OPINION.  
Contractor shall not quote, paraphrase, or otherwise refer to or use any opinion of City, its officers or agents, regarding Contractor or Contractor’s performance under this contract without prior written permission of Purchasing.

24.
NONDISCRIMINATION; PENALTIES.

A.
Contractor Shall Not Discriminate.  In the performance of this Agreement, Contractor agrees not to discriminate against any employee, City and County employee working with such contractor or subcontractor, applicant for employment with such contractor or subcontractor, or against any person seeking accommodations, advantages, facilities, privileges, services, or membership in all business, social, or other establishments or organizations, on the basis of the fact or perception of a person’s race, color, creed, religion, national origin, ancestry, age, height, weight, sex, sexual orientation, gender identity, domestic partner status, marital status, disability or Acquired Immune Deficiency Syndrome or HIV status (AIDS/HIV status), or association with members of such protected classes, or in retaliation for opposition to discrimination against such classes. 

B.
Subcontracts.  Contractor shall incorporate by reference in all subcontracts the provisions of §§12B.2(a), 12B.2(c)-(k), and 12C.3 of the San Francisco Administrative Code (copies of which are available from Purchasing) and shall require all subcontractors to comply with such provisions.  Contractor’s failure to comply with the obligations in this subsection shall constitute a material breach of this Agreement. 

C.
Nondiscrimination in Benefits.  Contractor does not as of the date of this Agreement and will not during the term of this Agreement, in any of its operations in San Francisco, on real property owned by San Francisco, or where work is being performed for the City elsewhere in the United States, discriminate in the provision of bereavement leave, family medical leave, health benefits, membership or membership discounts, moving expenses, pension and retirement benefits or travel benefits, as well as any benefits other than the benefits specified above, between employees with domestic partners and employees with spouses, and/or between the domestic partners and spouses of such employees, where the domestic partnership has been registered with a governmental entity pursuant to state or local law 

authorizing such registration, subject to the conditions set forth in §12B.2(b) of the San Francisco Administrative Code. 

D.
Condition to Contract.  As a condition to this Agreement, Contractor shall execute the “Chapter 12B Declaration: Nondiscrimination in Contracts and Benefits” form (form HRC-12B-101) with supporting documentation and secure the approval of the form by the San Francisco Human Rights Commission. 

E.
Incorporation of Administrative Code Provisions by Reference.  The provisions of Chapters 12B and 12C of the San Francisco Administrative Code are incorporated in this Section by reference and made a part of this Agreement as though fully set forth herein.  Contractor shall comply fully with and be bound by all of the provisions that apply to this Agreement under such Chapters, including but not limited to the remedies provided in such Chapters.  Without limiting the foregoing, Contractor understands that pursuant to §§12B.2(h) and 12C.3(g) of the San Francisco Administrative Code, a penalty of $50 for each person for each calendar day during which such person was discriminated against in violation of the provisions of this Agreement may be assessed against Contractor and/or deducted from any payments due Contractor. 
25.
Left blank by agreement of the parties. (LOCAL BUSINESS ENTERPRISE UTILIZATION).
26.
MACBRIDE PRINCIPLES – NORTHERN IRELAND.  
The City and County of San Francisco urges companies doing business in Northern Ireland to move towards resolving employment inequities, and encourages such companies to abide by the MacBride Principles.  The City and County of San Francisco urges San Francisco companies to do business with corporations that abide by the MacBride Principles.

27.
TROPICAL HARDWOOD AND VIRGIN REDWOOD BAN.  
The City and County of San Francisco urges contractors not to import, purchase, obtain, or use for any purpose, any tropical hardwood, tropical hardwood product, virgin redwood or virgin redwood product.  If this order is for wood products or a service involving wood products:  (a) Chapter 8 of the Environment Code is incorporated herein and by reference made a part hereof as though fully set forth.  (b) Except as expressly permitted by the application of Sections 802(B), 803(B), and 804(B) of the Environment Code, Contractor shall not provide any items to the City in performance of this contract which are tropical hardwoods, tropical hardwood products, virgin redwood or virgin redwood products.  (c) Failure of Contractor to comply with any of the requirements of Chapter 8 of the Environment Code shall be deemed a material breach of contract.

28.
RESOURCE CONSERVATION.  
Contractor agrees to comply fully with the provisions of Chapter 5 of the San Francisco Environment Code (“Resource Conservation”), as amended from time to time.  Said provisions are incorporated herein by reference.
29.
SUBMITTING FALSE CLAIMS; MONETARY PENALTIES.  
Pursuant to San Francisco Administrative Code §21.35, any contractor, subcontractor or consultant who submits a false claim shall be liable to the City for the statutory penalties set forth in that section.  The text of Section 21.35, along with the entire San Francisco Administrative Code is available on the web at http://www.municode.com/Library/clientCodePage.aspx?clientID=4201.  A contractor, subcontractor or consultant will be deemed to have submitted a false claim to the City if the contractor, subcontractor or consultant:  (a)  knowingly presents or causes to be presented to an officer or employee of the City a false claim or request for payment or approval;  (b)  knowingly makes, uses, or causes to be made or used a false record or statement to get a false claim paid or approved by the City;  (c)  conspires to defraud the City by getting a false claim allowed or paid by the City;  (d)  knowingly makes, uses, or causes to be made or used a false record or statement to conceal, avoid, or decrease an obligation to pay or transmit money or property to the City; or  (e)  is a beneficiary of an inadvertent submission of a false claim to the City, subsequently discovers the falsity of the claim, and fails to disclose the false claim to the City within a reasonable time after discovery of the false claim.

30.
LIABILITY OF CITY.  
CITY’S PAYMENT OBLIGATIONS UNDER THIS CONTRACT SHALL BE LIMITED TO THE PAYMENT OF THE COMPENSATION PROVIDED FOR UNDER THIS CONTRACT.  NOTWITHSTANDING ANY OTHER PROVISION OF THIS CONTRACT, IN NO EVENT SHALL CITY BE LIABLE, REGARDLESS OF WHETHER ANY CLAIM IS BASED ON CONTRACT OR TORT, FOR ANY SPECIAL, CONSEQUENTIAL, INDIRECT OR INCIDENTAL DAMAGES, INCLUDING, BUT NOT LIMITED TO, LOST PROFITS, ARISING OUT OF OR IN CONNECTION WITH THIS CONTRACT OR THE SERVICES PERFORMED IN CONNECTION WITH THIS CONTRACT.
31.
DRUG-FREE WORKPLACE POLICY.  
Contractor acknowledges that pursuant to the Federal Drug-Free Workplace Act of 1989, the unlawful manufacture, distribution, dispensation, possession, or use of a controlled substance is prohibited on City premises.  Contractor agrees that any violation of this prohibition by Contractor, its employees, agents, or assigns will be deemed a material breach of this Contract.

32.
COMPLIANCE WITH AMERICANS WITH DISABILITIES ACT.  
Contractor acknowledges that, pursuant to the Americans with Disabilities Act (ADA), programs, services and other activities provided by a public entity to the public, whether directly or through a contractor, must be accessible to the disabled public.  Contractor shall provide the services specified in this Contract in a manner that complies with the ADA and any and all other applicable federal, state and local disability rights legislation.  Contractor agrees not to discriminate against disabled persons in the provision of services, benefits or activities provided under this Contract and further agrees that any violation of this prohibition on the part of Contractor, its employees, agents or assigns will constitute a material breach of this Contract.

33.
COMPLIANCE WITH LAWS.  
Contractor shall keep itself fully informed of the City’s Charter, codes, ordinances and regulations of the City and of all state, and federal laws in any manner affecting the performance of this Contract, and must at all times comply with such local codes, ordinances, and regulations and all applicable laws as they may be amended from time to time.

34.
BID PROTESTS.  
Bid protests for purchases of Commodities in excess of $50,000 shall be submitted and responded to in accordance with Rules and Regulations 21.3(i) pertaining to the San Francisco Administrative Code, Chapter 21.

35.
FOOD SERVICE WASTE REDUCTION REQUIREMENTS.  
Effective June 1, 2007, Contractor agrees to comply fully with and be bound by all of the provisions of the Food Service Waste Reduction Ordinance, as set forth in San Francisco Environment Code Chapter 16, including the remedies provided, and implementing guidelines and rules.  The provisions of Chapter 16 are incorporated herein by reference and made a part of this Agreement as though fully set forth.  This provision is a material term of this Agreement.  By entering into this Agreement, Contractor agrees that if it breaches this provision, City will suffer actual damages that will be impractical or extremely difficult to determine; further, Contractor agrees that the sum of one hundred dollars ($100) liquidated damages for the first breach, two hundred dollars ($200) liquidated damages for the second breach in the same year, and five hundred dollars ($500) liquidated damages for subsequent breaches in the same year is reasonable estimate of the damage that City will incur based on the violation, established in light of the circumstances existing at the time this Agreement was made.  Such amount shall not be considered a penalty, but rather agreed monetary damages sustained by City because of Contractor’s failure to comply with this provision.

END OF CONTRACT CONDITIONS

These terms and conditions supplement the City's Contract Conditions.  In the event of a conflict between these conditions and the preceding Contract Conditions, these conditions take precedence.

36.
CONTRACT TERM.  
The contract period shall be for five (5) years.  The term of this contract is the period from award execution date, approximately July 1, 2010, or the above stated term date whichever is later, through the last day of June 2015.

37.
CONTRACT EXTENSION.
This contract may be extended, all or in part, for a period or periods up to twelve months, by mutual agreement in writing.  The maximum contract period shall not be more than 8 years. 

38.
TOLL-FREE TELEPHONE NUMBER.  
Since the Contractor is located outside of San Francisco, it has provided a toll-free telephone number for placing orders:  (800) 932-3006.  

39.
Left blank by agreement of the parties. (COOPERATIVE AGREEMENT).
40.
Left blank by agreement of the parties. 
41.
Left blank by agreement of the parties. (LBE ORDINANCE). 
42.
Left blank by agreement of the parties. (CLAIM FOR PREFERENCE). 
43.
Left blank by agreement of the parties. (BID PREFERENCE FOR BROKERAGE SERVICES). 
44.
Left blank by agreement of the parties. (LBE SUBCONTRACTING).
45.
AUDIT AND INSPECTION OF RECORDS.  
Contractor agrees to maintain and make available to the City, during regular business hours, accurate books and accounting records relating to its work under this Agreement within 15 days’ written notice.  Contractor will permit City to audit, examine and make excerpts and transcripts from such books and records, and to make audits of all invoices, materials, payrolls, records or personnel and other data related to all other matters covered by this Agreement, whether funded in whole or in part under this Agreement.  Contractor shall maintain such data and records in an accessible location and condition for a period of not less than five years after final payment under this Agreement or until after final audit has been resolved, whichever is later.  The State of California or any federal agency having an interest in the subject matter of this Agreement shall have the same rights conferred upon City by this Section.

46.
CONFLICT OF INTEREST.  
Through its execution of this Contract, Contractor acknowledges that it is familiar with the provision of Section 15.103 of the City’s Charter, Article III, Chapter 2 of City’s Campaign and Governmental Conduct Code, and Section 87100 et seq. and Section 1090 et seq. of the Government Code of the State of California, and certifies that it does not know of any facts which constitutes a violation of said provisions and agrees that it will immediately notify the City if it becomes aware of any such fact during the term of this Contract.

47.
NON-WAIVER OF RIGHTS.  
The omission by either party at anytime to enforce any default or right reserved to it, or to require performance of any of the terms, covenants, or provisions hereof by the other party at the time designated, shall not be a waiver of any such default or right to which the party is entitled, nor shall in any way affect the right of the party to enforce such provisions thereafter.

48.
CONTRACTOR'S DEFAULT.  
If Contractor fails to fulfill its obligations under this contract proposal, whether or not said obligations are specified in this section, Purchasing reserves the right to: (a) terminate this contract at no cost to the City, provided City shall first afford Contractor an opportunity to cure such default within 15 days of notification to the reasonable satisfaction of City, and Contractor shall have failed to do so; (b) take action in accordance with Sections 17 and 19, or (c) exercise any other legal or equitable remedy.

49.
BANKRUPTCY.  
In the event that either party shall cease conducting business in the normal course, become insolvent, make a general assignment for the benefit of creditors, suffer or permit the appointment of a receiver for its business or assets or shall avail itself of, or become subject to, any proceeding under the Federal Bankruptcy Act or any other statute of any state relating to insolvency or the protection of rights of creditors, then at the option of the other party this contract shall terminate and be of no further force and effect, and any property or rights of such other party, tangible or intangible, shall forthwith be returned to it.

50.
INCIDENTAL AND CONSEQUENTIAL DAMAGES.  
Contractor shall be responsible for incidental and consequential damages resulting in whole or in part from Contractor's acts or omissions.  Nothing in this Agreement shall constitute a waiver or limitation of any rights which City may have under applicable law.

51.
REPORTS BY CONTRACTOR.
Ninety days before each anniversary date of this contract, Contractor must furnish a report of the total items ordered under this contract during the preceding twelve months.  The report must be in an Excel spreadsheet and must list by department or customer / account name for each City office or location the 

following: (1) Simmba inventory, additions, deletions and current inventory; (2) shredding accounts, (3) vault accounts; and (4) all services provided by quantity and dollar value for each service ordered.  Contractor must also furnish a separate similar report for the total of all services and items ordered by the City which are not part of this contract.

Contractor shall send the reports to:

Galen Leung, Manager    or    Judy Wong, Supervising Purchaser
Re:  Term Contract No. 93303
Office of Contract Administration

Purchasing Division

City Hall, Room 430

1 Dr. Carlton B. Goodlett Place

San Francisco, CA 94102-4685

52.
NOTICE TO PARTIES.  
All notices to be given by the parties hereto shall be in writing, and served by depositing same in the United States Post Office, postage paid and registered as follows:

	City
	Contractor

	
	

	Director of Purchasing
	General Manager

	City and County of San Francisco
	GRM Information Management Services

	Office of Contract Administration
	41099 Boyce Road

	Purchasing Division
	Fremont, CA  94538

	City Hall, Room 430
	

	1 Dr. Carlton B. Goodlett Place
	

	San Francisco, CA  94102-4685
	


53.
SUBCONTRACTING.  
Contractor is prohibited from subcontracting the direct supply of commodities under this contract unless such subcontracting is agreed to in writing by Purchasing.  No party on the basis of this contract shall in any way contract on behalf of or in the name of the other party of this contract, and violation of this provision shall confer no rights on any party and any action taken shall be void.

54.
INDEPENDENT CONTRACTOR.  
Contractor or any agent or employee of Contractor shall be deemed at all times to be an independent contractor and is wholly responsible for the manner in which it performs the services and work requested by City under this Contract.  Contractor or any agent or employee of Contractor shall not have employee status with City, nor be entitled to participate in any plans, arrangements, or distributions by City 

pertaining to or in connection with any retirement, health or other benefits that City may offer its employees.  Contractor or any agent or employee of Contractor is liable for the acts and omissions of itself, its employees and its agents.  Contractor shall be responsible for all obligations and payments, whether imposed by federal, state or local law, including, but not limited to, FICA, income tax withholdings, unemployment compensation, insurance, and other similar responsibilities related to Contractor’s performing services and work, or any agent or employee of Contractor providing same.  Nothing in this Contract shall be construed as creating an employment or agency relationship between City and Contractor or any agent or employee of Contractor.  Any terms in this Contract referring to direction from City shall be construed as providing for direction as to policy and the result of Contractor’s work only, and not as to the means by which such a result is obtained.  City does not retain the right to control the means or the method by which Contractor performs work under this Contract.

55.
SEVERABILITY.  
Should the application of any provision of this Contract to any particular facts or circumstances be found by a court of competent jurisdiction to be invalid or unenforceable, then (a) the validity of other provisions of this Contract shall not be affected or impaired thereby, and (b) such provision shall be enforced to the maximum extent possible so as to effect the intent of the parties and shall be reformed without further action by the parties to the extent necessary to make such provision valid and enforceable.

56.
EMERGENCY - PRIORITY 1 SERVICE.  
In case of an emergency that affects any part of the San Francisco Bay Area, Contractor will give the City and County of San Francisco Priority 1 service.  Contractor will make every good faith effort in attempting to deliver products using all modes of transportation available.  Contractor shall provide a 24-hour emergency telephone number of a company representative who is able to receive and process orders for immediate delivery or will call in the event of an emergency.  In addition, the Contractor shall charge fair and competitive prices for items and services ordered during an emergency and not covered under the awarded contract.

57.
Left blank by agreement of the parties.
58.
TERM BID – QUANTITIES.  
This is a term, indefinite quantities contract.  Unless otherwise specified herein, deliveries will be required in quantities and at times as ordered during the period of the contract.  Estimated quantities are approximate only.  City, in its sole discretion, may purchase any greater or lesser quantity.  Purchasing may make minor purchases of items requested in City’s advertisement for bids or contractor’s bid from other vendors when Purchasing determines, in its sole discretion, that the City has an immediate need for such items or that it is not practical to purchase against this contract.

59.
FIRST SOURCE HIRING PROGRAM.

A.
Incorporation of Administrative Code Provisions by Reference.  The provisions of Chapter 83 of the San Francisco Administrative Code are incorporated in this Section by reference and made a part of this Agreement as though fully set forth herein.  Contractor shall comply fully with, and be bound by, all of the provisions that apply to this Agreement under such Chapter, including but not limited to the remedies provided therein.  Capitalized terms used in this Section and not defined in this Agreement shall have the meanings assigned to such terms in Chapter 83.


B.
First Source Hiring Agreement.  As an essential term of, and consideration for, any contract or property contract with the City, not exempted by the FSHA, the Contractor shall enter into a first source hiring agreement ("agreement") with the City, on or before the effective date of the contract or property contract. Contractors shall also enter into an agreement with the City for any other work that it performs in the City. Such agreement shall:



(1)
Set appropriate hiring and retention goals for entry level positions. The employer shall agree to achieve these hiring and retention goals, or, if unable to achieve these goals, to establish good faith efforts as to its attempts to do so, as set forth in the agreement. The agreement shall take into consideration the employer's participation in existing job training, referral and/or brokerage programs. Within the discretion of the FSHA, subject to appropriate modifications, participation in such programs may be certified as meeting the requirements of this Chapter. Failure either to achieve the specified goal, or to establish good faith efforts will constitute noncompliance and will subject the employer to the provisions of Section 83.10 of this Chapter.



(2)
Set first source interviewing, recruitment and hiring requirements, which will provide the San Francisco Workforce Development System with the first opportunity to provide qualified economically disadvantaged individuals for consideration for employment for entry level positions. Employers shall consider all applications of qualified economically disadvantaged individuals referred by the System for employment; provided however, if the employer utilizes nondiscriminatory screening criteria, the employer shall have the sole discretion to interview and/or hire individuals referred or certified by the San Francisco Workforce Development System as being qualified economically disadvantaged individuals. The duration of the first source interviewing requirement shall be determined by the FSHA and shall be set forth in each agreement, but shall not exceed 10 days. During that period, the employer may publicize the entry level positions in accordance with the agreement. A need for urgent or temporary hires must be evaluated, and appropriate provisions for such a situation must be made in the agreement. 



(3)
Set appropriate requirements for providing notification of available entry level positions to the San Francisco Workforce Development System so that the System may train and refer an adequate pool of qualified economically disadvantaged individuals to participating employers. Notification should include such information as employment needs by occupational title, skills, and/or experience required, the hours required, wage scale and duration of employment, identification of entry level and training positions, identification of English language proficiency requirements, or absence 

thereof, and the projected schedule and procedures for hiring for each occupation. Employers should provide both long-term job need projections and notice before initiating the interviewing and hiring process. These notification requirements will take into consideration any need to protect the employer's proprietary information. 



(4)
Set appropriate record keeping and monitoring requirements. The First Source Hiring Administration shall develop easy-to-use forms and record keeping requirements for documenting compliance with the agreement. To the greatest extent possible, these requirements shall utilize the employer's existing record keeping systems, be nonduplicative, and facilitate a coordinated flow of information and referrals. 



(5)
Establish guidelines for employer good faith efforts to comply with the first source hiring requirements of this Chapter. The FSHA will work with City departments to develop employer good faith effort requirements appropriate to the types of contracts and property contracts handled by each department. Employers shall appoint a liaison for dealing with the development and implementation of the employer's agreement. In the event that the FSHA finds that the employer under a City contract or property contract has taken actions primarily for the purpose of circumventing the requirements of this Chapter, that employer shall be subject to the sanctions set forth in Section 83.10 of this Chapter. 



(6)
Set the term of the requirements. 



(7)
Set appropriate enforcement and sanctioning standards consistent with this Chapter. 



(8)
Set forth the City's obligations to develop training programs, job applicant referrals, technical assistance, and information systems that assist the employer in complying with this Chapter.



(9)
Require the developer to include notice of the requirements of this Chapter in leases, subleases, and other occupancy contracts. 


C.
Hiring Decisions.  Contractor shall make the final determination of whether an Economically Disadvantaged Individual referred by the System is "qualified" for the position.


D.
Exceptions.  Upon application by Employer, the First Source Hiring Administration may grant an exception to any or all of the requirements of Chapter 83 in any situation where it concludes that compliance with this Chapter would cause economic hardship.


E.
Liquidated Damages.  
Contractor agrees: 



(1)
To be liable to the City for liquidated damages as provided in this section; 



(2)
To be subject to the procedures governing enforcement of breaches of contracts based on violations of contract provisions required by this Chapter as set forth in this section; 



(3)
That the contractor's commitment to comply with this Chapter is a material element of the City's consideration for this contract; that the failure of the contractor to comply with the contract provisions required by this Chapter will cause harm to the City and the public which is significant and substantial but extremely difficult to quantity; that the harm to the City includes not only the financial cost of funding public assistance programs but also the insidious but impossible to quantify harm that this community and its families suffer as a result of unemployment; and that the assessment of liquidated damages of up to $5,000 for every notice of a new hire for an entry level position improperly withheld by the contractor from the first source hiring process, as determined by the FSHA during its first investigation of a contractor, does not exceed a fair estimate of the financial and other damages that the City suffers as a result of the contractor's failure to comply with its first source referral contractual obligations. 



(4)
That the continued failure by a contractor to comply with its first source referral contractual obligations will cause further significant and substantial harm to the City and the public, and that a second assessment of liquidated damages of up to $10,000 for each entry level position improperly withheld from the FSHA, from the time of the conclusion of the first investigation forward, does not exceed the financial and other damages that the City suffers as a result of the contractor's continued failure to comply with its first source referral contractual obligations; 



(5)
That in addition to the cost of investigating alleged violations under this Section, the computation of liquidated damages for purposes of this section is based on the following data: 




(a)
The average length of stay on public assistance in San Francisco's County Adult Assistance Program is approximately 41 months at an average monthly grant of $348 per month, totaling approximately $14,379; and 




(b)
In 2004, the retention rate of adults placed in employment programs funded under the Workforce Investment Act for at least the first six months of employment was 84.4%. Since qualified individuals under the First Source program face far fewer barriers to employment than their counterparts in programs funded by the Workforce Investment Act, it is reasonable to conclude that the average length of employment for an individual whom the First Source Program refers to an employer and who is hired in an entry level position is at least one year; therefore, liquidated damages that total $5,000 for first violations and $10,000 for subsequent violations as determined by FSHA constitute a fair, reasonable, and conservative attempt to quantify the harm caused to the City by the failure of a contractor to comply with its first source referral contractual obligations. 



(6)
That the failure of contractors to comply with this Chapter, except property contractors, may be subject to the debarment and monetary penalties set forth in Sections 6.80 et seq. of the San Francisco Administrative Code, as well as any other remedies available under the contract or at law; and 

Violation of the requirements of Chapter 83 is subject to an assessment of liquidated damages in the amount of $5,000 for every new hire for an Entry Level Position improperly withheld from the first 

source hiring process.  The assessment of liquidated damages and the evaluation of any defenses or mitigating factors shall be made by the FSHA. 


F.
Subcontracts.  Any subcontract entered into by Contractor shall require the subcontractor to comply with the requirements of Chapter 83 and shall contain contractual obligations substantially the same as those set forth in this Section.

60.
EARNED INCOME CREDIT (EIC) FORMS.  
Administrative Code section 120 requires that employers provide their employees with IRS Form W-5 (The Earned Income Credit Advance Payment Certificate) and the IRS EIC Schedule, as set forth below.  Employers can locate these forms at the IRS Office, on the Internet, or anywhere that Federal Tax Forms can be found.  Contractor shall provide the Earned Income Credit (EIC) Forms to each Eligible Employee at each of the following times:  (i) within thirty (30) days following the date on which the applicable Contract or Contract Amendment becomes effective (unless Contractor has already provided such EIC Forms at least once during the calendar year in question); (ii) promptly after any Eligible Employee is hired by Contractor; and (iii) annually between January 1 and January 31 of each calendar year during the term of the Contract.  Failure to comply with the foregoing requirement shall constitute a material breach by Contractor of the terms of the Contract.   If within 30 days after the Contractor receives written notice of such a breach, Contractor fails to cure such breach or, if such breach cannot reasonably be cured within such period of thirty (30) days, Contractor fails to commence efforts to cure within such period, or thereafter fails to diligently pursue such cure to completion, the City may pursue any rights or remedies available under the terms of the Contract or under applicable law. 

61.
LIMITATIONS ON CONTRIBUTIONS.  
Through execution of this Agreement, Contractor acknowledges that it is familiar with section 1.126 of the City’s Campaign and Governmental Conduct Code, which prohibits any person who contracts with the City for the rendition of personal services, for the furnishing of any material, supplies or equipment, for the sale or lease of any land or building, or for a grant, loan or loan guarantee, from making any campaign contribution to (1) an individual holding a City elective office if the contract must be approved by the individual, a board on which that individual serves, or a board on which an appointee of that individual serves, (2) a candidate for the office held by such individual, or (3) a committee controlled by such individual, at any time from the commencement of negotiations for the contract until the later of either the termination of negotiations for such contract or six months after the date the contract is approved.  Contractor acknowledges that the foregoing restriction applies only if the contract or a combination or series of contracts approved by the same individual or board in a fiscal year have a total anticipated or actual value of $50,000 or more.  Contractor further acknowledges that the prohibition on contributions applies to each prospective party to the contract; each member of Contractor’s board of directors; Contractor’s chairperson, chief executive officer, chief financial officer and chief operating officer; any person with an ownership interest of more than 20 percent in Contractor; any subcontractor listed in the bid or contract; and any committee that is sponsored or controlled by Contractor.  

Additionally, Contractor acknowledges that Contractor must inform each of the persons described in the preceding sentence of the prohibitions contained in Section 1.126.

62.
PROHIBITION ON POLITICAL ACTIVITY WITH CITY FUNDS.  
In accordance with San Francisco Administrative Code Chapter 12.G, Contractor may not participate in, support, or attempt to influence any political campaign for a candidate or for a ballot measure (collectively, “Political Activity”) in the performance of the services provided under this contract.  Contractor agrees to comply with San Francisco Administrative Code Chapter 12.G and any implementing rules and regulations promulgated by the City’s Controller.  The terms and provisions of Chapter 12.G are incorporated herein by this reference.  In the event Contractor violates the provisions of this section, the City may, in addition to any other rights or remedies available hereunder, (i) terminate this contract, and (ii) prohibit Contractor from bidding on or receiving any new City contract for a period of two (2) years.  The Controller will not consider Contractor’s use of profit as a violation of this section.

63.
PRESERVATIVE-TREATED WOOD CONTAINING ARSENIC.  
Contractor may not purchase preservative-treated wood products containing arsenic in the performance of this Agreement unless an exemption from the requirements of Chapter 13 of the San Francisco Environment Code is obtained from the Department of the Environment under Section 1304 of the Code.  The term “preservative-treated wood containing arsenic” shall mean wood treated with a preservative that contains arsenic, elemental arsenic or an arsenic copper combination, including, but not limited to, chromated copper arsenate preservative, ammoniacal copper zinc arsenate preservative, or ammoniacal copper arsenate preservative.  Contractor may purchase preservative-treated wood products on the list of environmentally preferable alternatives prepared and adopted by the Department of the Environment.  This provision does not preclude Contractor from purchasing preservative-treated wood containing arsenic for saltwater immersion.  The term “saltwater immersion” shall mean a pressure-treated wood that is used for construction purposes or facilities that are partially or totally immersed in saltwater.

64.
CONTRACT PRODUCT / SERVICE QUALITY REPORT.  
Departments may complete and return to Purchasing these reports at any time during the life of the contract.  The purpose of the report is to monitor contractor performance and determine supplier successes or shortcomings.  Each report will be sent to the awarded supplier/contractor.  They will have an opportunity to respond to the information provided by the department.  Quality reports that go unresolved to the satisfaction of the Purchaser may be used as a basis for commencement of partial or complete contract default proceedings.
65.
PROTECTION OF PRIVATE INFORMATION.  
Contractor has read and agrees to the terms set forth in San Francisco Administrative Code Sections 12M.2, “Nondisclosure of Private Information,” and 12M.3, “Enforcement” of Administrative Code Chapter 12M, “Protection of Private Information,” which are incorporated herein as if fully set forth.  

Contractor agrees that any failure of Contactor to comply with the requirements of Section 12M.2 of this Chapter shall be a material breach of the Contract.  In such an event, in addition to any other remedies available to it under equity or law, the City may terminate the Contract, bring a false claim action against the Contractor pursuant to Chapter 6 or Chapter 21 of the Administrative Code, or debar the Contractor.
66.
GRAFFITI REMOVAL.  
A.
Graffiti is detrimental to the health, safety and welfare of the community in that it promotes a perception in the community that the laws protecting public and private property can be disregarded with impunity. This perception fosters a sense of disrespect of the law that results in an increase in crime; degrades the community and leads to urban blight; is detrimental to property values, business opportunities and the enjoyment of life; is inconsistent with the City's property maintenance goals and aesthetic standards; and results in additional graffiti and in other properties becoming the target of graffiti unless it is quickly removed from public and private property.  Graffiti results in visual pollution and is a public nuisance. Graffiti must be abated as quickly as possible to avoid detrimental impacts on the City and County and its residents, and to prevent the further spread of graffiti.  


B.
Contractor shall remove all graffiti from any real property owned or leased by Contractor in the City and County of San Francisco within forty eight (48) hours of the earlier of Contractor's (a) discovery or notification of the graffiti or (b) receipt of notification of the graffiti from the Department of Public Works.  This section is not intended to require a Contractor to breach any lease or other agreement that it may have concerning its use of the real property.  The term "graffiti" means any inscription, word, figure, marking or design that is affixed, marked, etched, scratched, drawn or painted on any building, structure, fixture or other improvement, whether permanent or temporary, including by way of example only and without limitation, signs, banners, billboards and fencing surrounding construction sites, whether public or private, without the consent of the owner of the property or the owner's authorized agent, and which is visible from the public right-of-way.  "Graffiti" shall not include: (1) any sign or banner that is authorized by, and in compliance with, the applicable requirements of the San Francisco Public Works Code, the San Francisco Planning Code or the San Francisco Building Code; or (2) any mural or other painting or marking on the property that is protected as a work of fine art under the California Art Preservation Act (California Civil Code Sections 987 et seq.) or as a work of visual art under the Federal Visual Artists Rights Act of 1990 (17 U.S.C. §§ 101 et seq.).

C.
Any failure of Contractor to comply with this section of this contract shall constitute a default of this Contract.
67.
MODIFICATION OF AGREEMENT.  
This Agreement may not be modified, nor may compliance with any of its terms be waived, except by written instrument executed and approved in the same manner as this Agreement.

END OF GENERAL CONDITIONS

These Special Conditions supplement the City’s General Conditions, which in turn supplement the Contract Conditions.  In the event of a conflict between these Special Conditions and the preceding conditions, these Special Conditions shall take precedence.

68.
PURPOSE.  
The purpose of this contract is to provide Records Storage and Related Services, including storage of electronic media off-site, for the City and County of San Francisco.

69.
Left blank by agreement of the parties. (PRE-BID CONFERENCE).  
70.
SPECIFICATIONS.
Please see Appendix A for details regarding the scope of work.  Contractor agrees to perform in accordance with the terms incorporated by reference in Appendix A as though fully set forth herein.
71.
CONTRACTORS QUALIFICATIONS AND REQUIREMENTS.

A.
Contractor must have in-depth technical knowledge and a minimum of 5 years relevant experience storing paper and electronic records in a secure, temperature-controlled environment and providing document management support services.  


B.
Contractor must be located within 60 miles of San Francisco’s City Hall to provide easy access to the departments of the City and County of San Francisco, to enable daily retrieval, storage and management of records, and to ensure quick access in case of an emergency and for the convenience of customer will-call requests. 


C.
Contractor must have a twenty-four (24) hour emergency contact, and if not in the (415) area code, an (800) phone number.  Contractor must be able to respond to any Citywide emergency within four (4) hours.
D.
Contractor will be responsible for providing technical support and assistance to the City through Contractor’s own personnel, equipment and facilities.  As part of this technical support and assistance, the Contractor must provide personnel with in-depth technical knowledge of the products and services the Contractor is providing under this contract, to answer questions and offer any assistance required by City personnel, during City business hours (8:00 A.M. – 5:00 P.M.).


E.
Contractor shall be independent and, as such, the hiring, training, equipping, supervising, directing and discharging of their employees shall be the responsibility of the Contractor.  The payment of Federal, State, and local taxes and overtime wages shall also be the responsibility of Contractor. 


F.
Contractor shall be responsible for the handling of all City and County of San Francisco furnished documents and materials in a safe manner and will be responsible for any loss or damage incurred during transport, handling or delivery.


G.
Both the Contractor and the City acknowledge that the City is a Covered Entity as defined in the Healthcare Insurance Portability and Accountability Act of 1996 (“HIPAA”) and is therefore required to abide by the Privacy Rule contained therein.  Both the Contractor and the City further agree that the Contractor falls within the following definition under the HIPAA regulations:

 FORMCHECKBOX 

A Covered Entity subject to HIPAA and the Privacy Rule contained therein; or 

 FORMCHECKBOX 

A Business Associate subject to the terms set forth in Appendix C; 

 FORMCHECKBOX 

Not Applicable, CONTRACTOR will not have access to Protected Health Information.

H.
Contractor’s storage facility shall comply with Title III of the Americans with Disabilities Act Regulations (including Title 3 Accessibility Guidelines), and Title 24, State of California Building Code (California Accessibility Regulations) regarding handicapped persons’ accessibility. 


I.
The City reserves the right to inspect Contractor’s place of business, including Contractor’s storage facilities during the contract term, to aid Purchaser in determining Contractor’s ability to satisfy the terms and conditions of the contract. 


J.
Contractor must maintain normal business hours of at least 8:00 A.M. to 5:00 P.M., Monday through Friday throughout the term of the contract, and be open at all times during that period. 


K.
Contractor must be capable of producing usage reports required under General Condition No. 51 of this contract. 

72.
DELIVERY.
Delivery will be to the address provided by the user departments of the City and County of San Francisco.
73.
PRICE.  
A.
Prices listed in Appendix B are to be firm for the term from award date through June 30, 2012.   After that date, prices may be increased or decreased, effective on the anniversary date of the commencement date of this contract and be held firm for twelve months, subject to the same process of request, justification and approval, as detailed below.  
B.
The Contractor may propose to raise or lower its price based on the change in the latest version of United States Department of Labor, Consumer Price Index (CPI), for San Francisco-Oakland-San Jose Regional Area, not seasonally adjusted.
(1)
The latest, final, referenced data, as of this writing is 227.697 index data points, dated April 2010.  If the starting base is one year earlier, the final data of April 2009 is 223.854 index data points.  The index point difference is 3.843 points.  3.843 index data points is 1.7 % of the base 223.854.

(2)
To obtain this information, go to the United States Department of Labor website, Bureau of Labor Statistics, Consumer Price Index for All Urban Consumers:  http://www.bls.gov/data/.  
(3)
Scroll down and within the row “All Urban Consumers (Current Series)”, click “Multi-Screen Data Search”; click the box for “Not Seasonally Adjusted” and select Next form, scroll down and highlight “A422 San Francisco-Oakland-San Jose, CA” and select Next form, click the box for “Current” and select Next form, highlight “SA0 All Items” and select Next form, click the box for “Monthly” and select Next form, the series title “CUURA422SA0” should appear and then click “Retrieve Data”.
C.
Contractor must submit with their request for an increase in price(s), proper and complete documentation from the CPI showing said increase.  Contractor must submit proper and complete documentation with their request for any increase within thirty (30) days of the anniversary date of the commencement of the contract.
D.
The City will review the request and, if it is approved, will issue a Contract Modification reflecting the price change.
E.
Only prices that appear on City Contract Appendix B Pricing Sheet will be considered. No other pages with prices or attached price list, catalog prices, will be considered.
74.
Left blank by agreement of the parties. (BID EVALUATION).  
75.
Left blank by agreement of the parties. (ADJUSTMENT OF BID PRICE FOR SALES TAX).  
76.
AWARD.  
This contract has been awarded under a sole source waiver that has been approved by the San Francisco Human Rights Commission.  
77.
AWARDED ITEMS. 
If during the term of the contract, a contract item or service is determined to be unacceptable for a particular use, and such is documented by a City Department and as determined by Purchasing, it is understood and agreed that the item or service will be canceled and removed from the contract without penalty to the City.  The City's sole obligation to the vendor is payment of deliveries made prior to the cancellation date.  City shall give the vendor thirty days' notice prior to any cancellation.  The City will purchase the required replacement item or service from any source and in the manner as determined by Purchasing.  If a contracted item or service is deemed temporarily unavailable, it will be the responsibility of the Contractor to search the marketplace and find an acceptable equal substitute in the time required and at the contract price.   Contractor must notify Purchasing by certified mail, 30 days in advance of any changes in the description of service, article, brand, product code or packaging.  Any changes made without the approval of Purchasing will constitute default and result in the City invoking General Condition No. 19. 

78.
ORDERING.  
Items or services to be furnished under this contract shall be ordered through a release from the appropriate Citywide Blanket Purchase Order by City departments during the effective period of the contract.  All invoices for payments shall show the Citywide Blanket Purchase Order number, complete description of item, quantity and contract price. 

79.
PAYMENT.  
The City agrees to pay for all products and services in accordance with the prices listed in Appendix B.  Payments shall be made by the City to Contractor in arrears, for completed orders, throughout the term of the contract.  Invoices submitted by the Contractor must be in a form acceptable to Purchasing and Controller.  All amounts paid by the City to the Contractor shall be subject to the audit by the City. 

80.
ADDITIONAL ITEMS.  
If, in the satisfaction of governmental interests it is necessary to purchase additional items from Contractor, additional items may be added to this contract by mutual agreement of the parties.  The aggregated cost of all additional items added to the contract, during the contract term, shall not exceed twenty percent (20%) of the total estimated value (cost) of the original contract.  All requests to add additional items to the contract must be submitted by City Departments in writing to the Purchasing Division.  All requests must include complete specifications, estimated quantities for the remainder of the contract period and a price quotation provided by the Contractor, for each service.  All additional items or services added to the contract shall be approved through issuance of a contract modification.  In the event the aggregated cost of the contract increases by more than 20% of the total estimated value of the original contract, or the increase totals more than $50,000, the amount over 20% or $50,000, shall be bid in 

accordance with Standard Purchasing Procedures.  The resulting bid award shall be added to the contract through a contract modification (same Contractor) or the issuance of a new contract (new Contractor) and include Contractor’s name and information, complete service description, delivery information and pricing information.

81.
ENVIRONMENT CODE CHAPTER 5, RESOURCE CONSERVATION ORDINANCE.  
If copies of items or reports are provided on paper, the Contractor agrees to use paper that meets the standards set forth in §506 of the Environment Code, which at this time calls for 100% post consumer waste (PCW) paper and printing on both sides of the paper, unless excepted by written permission of City.  For more information, call the buyer whose name appears in Section 51 of the General Conditions.

82.
Left blank by agreement of the parties. (BID SECURITY)
83.
Left blank by agreement of the parties. (PERFORMANCE BOND) 
84.
Left blank by agreement of the parties. (FIDELITY BOND) 
85.
INSURANCE.  

Without in any way limiting Contractor’s liability pursuant to the “Indemnification” section of this Agreement, Contractor must maintain in force, during the full term of the Agreement, insurance in the following amounts and coverages::


A.
Without in any way limiting or expanding Contractor’s liability pursuant to the “Indemnification” section of this Agreement, Contractor must maintain in force, during the full term of the Agreement, insurance in the following amounts and coverages:



(1)
Workers’ Compensation, in statutory amounts, with Employers’ Liability Limits not less than $1,000,000 each accident, injury, or illness; and



(2)
Commercial General Liability Insurance with limits not less than $1,000,000 each occurrence, $2,000,000 aggregate for bodily injury, property damage, contractual liability, personal injury, products and completed operations. 



(3)
Commercial Automobile Liability Insurance with limits not less than $1,000,000 each occurrence Combined Single Limit for Bodily Injury and Property Damage, including Owned, Non-Owned and Hired auto coverage, as applicable. 


B.
Commercial General Liability and Commercial Automobile Liability Insurance policies must be endorsed to provide: 

(1)
Name as Additional Insured the City and County of San Francisco, its Officers, Agents, and Employees. 



(2)
That such policies are primary insurance to any other insurance available to the Additional Insureds, with respect to any claims arising out of this Agreement, and that insurance applies separately to each insured against whom claim is made or suit is brought. 


C.
Due to the low risk of the scope of work, the City’s Risk Manager has waived the requirement for a waiver of subrogation for Workers’ Compensation insurance.  See Appendix D.

D.
All policies shall provide thirty days’ advance written notice to the City of reduction or nonrenewal of coverages or cancellation of coverages for any reason.  Notices shall be sent to:

Director, Office of Contract Administration

Purchasing Division

City and County of San Francisco

City Hall, Room 430

1 Dr. Carlton B. Goodlett Place

San Francisco, CA 94102-4685


E.
Should any of the required insurance be provided under a claims-made form, Contractor shall maintain such coverage continuously throughout the term of this Agreement and, without lapse, for a period of three years beyond the expiration of this Agreement, to the effect that, should occurrences during the contract term give rise to claims made after expiration of the Agreement, such claims shall be covered by such claims-made policies. 


F.
Should any of the required insurance be provided under a form of coverage that includes a general annual aggregate limit or provides that claims investigation or legal defense costs be included in such general annual aggregate limit, such general annual aggregate limit shall be double the occurrence or claims limits specified above. 


G.
Should any required insurance lapse during the term of this Agreement, requests for payments originating after such lapse shall not be processed until the City receives satisfactory evidence of reinstated coverage as required by this Agreement, effective as of the lapse date.  If insurance is not reinstated, the City may, at its sole option, terminate this Agreement effective on the date of such lapse of insurance. 


H.
Before commencing any operations under this Agreement, Contractor shall furnish to City certificates of insurance and additional insured policy endorsements with insurers with ratings comparable 

to A-, VIII or higher, that are authorized to do business in the State of California, and that are satisfactory to City, in form evidencing all coverages set forth above.  Failure to maintain insurance shall constitute a material breach of this Agreement. 


I.
Approval of the insurance by City shall not relieve or decrease the liability of Contractor hereunder. 

86.
Left blank by agreement of the parties. (FAILURE TO EXECUTE CONTRACT) 
87.
Left blank by agreement of the parties. (SWEATFREE PROCUREMENT) 
88.
ENTIRE AGREEMENT.  This contract sets forth the entire Agreement between the parties, and supersedes all other oral or written provisions.

89.
NOT USED (BID SUBMITTAL INSTRUCTIONS).  
END OF SPECIAL CONDITIONS

*

*

*

IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the day first mentioned above.

	CITY

Approved:

_____________________________________

Naomi Kelly

Director of the Office of Contract Administration, and Purchaser


	CONTRACTOR

GRM Information Management Services

I have read and understood Section 26, the City’s statement urging companies doing business in Northern Ireland to move towards resolving employment inequities, encouraging compliance with the MacBride Principles, and urging San Francisco companies to do business with corporations that abide by the MacBride Principles.

_____________________________________

Maurice Ebanks
Operations Manager

GRM Information Management Services

41099 Boyce Road

Fremont, CA  94538

City vendor number: 62283-01




Appendices

A:
Scope of Work 

B:
Pricing Sheet 

C:
Business Associates Addendum
D.
Insurance Waiver

1.
Description of Services
Pick-Up / Delivery
The Contractor may be notified by e-mail, telephone or fax when a department requests a delivery.  Requests that are made by 4:30 P.M. will be delivered the next business day.

The Contractor shall be responsible for the handling of all City and County of San Francisco furnished documents and materials in a safe and diligent manner.  The Contractor shall also be responsible for any loss or damage to City documents and materials incurred during transport, handling or delivery.

If a requested service requires additional time to complete, other than that which was first agreed upon with the user department, the Contractor must notify the user department immediately and reschedule delivery.  

The Contractor shall provide such backup vehicles and personnel as required to respond to multiple delivery locations on the same day.  Contractor response to vehicle breakdowns, or accidents involving vehicles transporting City and County documents and materials, must be made to ensure the delivery of City and County materials within the time stipulated.

After acceptance of properly authorized conversion requests, and the successful completion of the project, the Contractor must return all copies of material supplied to them, unless otherwise authorized by the user department.  Their respective authors retain all rights to the documents, and the Contractor is not to disclose, retain, release, reproduce or dispose of the material, except as expressly requested, in writing, by the properly authorized City department employee.

Storage and Security for Election Materials

A.
Voted Ballots.  Contractor shall store all Voted Ballots and Related Election Materials (hereafter referred to as “Voted Ballots”) in a separate, secure storage cage (hereafter referred to as “Elections Cage”).  Contractor shall take all reasonable and necessary steps to preserve and secure Voted Ballots.  No person other than authorized personnel identified in a list prepared and signed by the City Director of Elections may access such Elections Cage or retrieve Voted Ballots stored therein, unless, in the case of Contractor’s employees, access is given under the personal supervision of authorized personnel identified in the list prepared and signed by the Director of Elections.  Contractor shall require such authorized personnel to produce valid Department of Elections identification cards before granting entry to the Elections Cage.  Contractor shall implement customized document access procedures for all Voted Ballots.  Such procedures shall include, but not be limited to, creation of a customized document access process and creation and maintenance of an access log identifying the date, time, name and purpose for all instances in which authorized personnel gain access to the Elections Cage or remove Voted Ballots wherefrom.  Contractor shall take all reasonable and necessary steps to ensure that no person other than the Director of Elections or the Director’s designee opens any sealed Voted Ballots.

B.
Unvoted Ballots.  Unvoted Ballots shall be stored on pallets in the warehouse.  Contractor shall not remove Unvoted Ballots from such pallets in order to facilitate retrieval, unless under supervision of authorized personnel identified in the list prepared and signed by the director of Elections.  Contractor reserves the right to remove and restack Unvoted Ballot boxes from pallets during the initial receiving and bar-coding of such Unvoted Ballot boxes, and/or during the retrieval process of Unvoted Ballot boxes which may be in the Elections Cage, whereby these Unvoted Ballot boxes may be placed on pallets for purposes of placing them in regular storage, at the Director of Elections’ discretion.  Any future Unvoted Ballots received from the Director of Elections on pallets for purposes of placing pallets in regular storage within Contractor’s facility, will not be stacked higher than 42 inches high, including the pallet.
2.
Problem and Dispute Resolution
Contractor shall correct all service problems (e.g., involving delivery or conversion) identified by the City departments using the following guidelines.
Level One

Contractor shall initiate work on Level One problems with twenty-four (24) hours of call for resolution, and work continuously on these issues until resolved or as otherwise agreed to by the parties.  Contractor agrees that Level One problems will be assigned the highest priority, and that the completion of the service will be achieved on a most urgent basis.

Level Two

Contractor shall initiate work on Level Two problems within forty-eight (48) hours of call for resolution, and continue working on these issues until resolved or as otherwise agreed to by the parties.  

Levels Three and Four

Contractor shall respond by telephone within four (4) hours after notification of either Level Three or Level Four problems during normal business hours or by 9:00 A.M. the next business day if notification is out of normal day business hours.  Contractor shall begin work on Level Three problems within three (3) business days of notification, and within four (4) business days on Level Four problems, and continue working on these issues until resolved or as otherwise agreed to by the parties.  It is expected that Contractor will normally begin work on Level Three and Level Four problems much earlier than obligated by the contract.
Dispute Resolution

Contractor and City agree to resolve disputes informally to the maximum extent possible.  Contractor and City agree to negotiate all matters of joint concern in good faith, with the intention of resolving issues between them in a mutually satisfactory manner.  In the event that a dispute arises between Contractor and City, which cannot be resolved in the normal course, Contractor and City agree to the following procedure before undertaking any litigation.

Step 1

With ten (10) business days of a written request by either party, the City department’s representative and the Contractor’s Service Representative or Account Manager shall meet to resolve the issue(s).

Step 2

If they cannot resolve the issue(s) within five (5) business days of the meeting, the issue(s) shall be submitted to the City’s Purchaser listed in Section 51 of the General Conditions and the Contractor’s regional General Manager.

Step 3

If they cannot resolve the issue(s) within five (5) business days of the submission, then the parties agree to submit the issue(s) to the Director of Purchasing for final resolution.

3.
Contractor’s Qualifications And Requirements.


A.
Contractor must have in-depth technical knowledge and a minimum of 5 years relevant experience storing paper and electronic records in a secure, temperature-controlled environment and providing document management support services.  


B.
Contractor must be located within 60 miles of San Francisco’s City Hall to provide easy access to the departments of the City and County of San Francisco, to enable daily retrieval, storage and management of records, and to ensure quick access in case of an emergency and for the convenience of customer will-call requests. 


C.
Contractor must have a twenty-four (24) hour emergency contact, and if not in the (415) area code, an (800) phone number.  Contractor must be able to respond to any Citywide emergency within four (4) hours.
D.
Contractor will be responsible for providing technical support and assistance to the City through Contractor’s own personnel, equipment and facilities.  As part of this technical support and assistance, the Contractor must provide personnel with in-depth technical knowledge of the products and services the Contractor is providing under this contract, to answer questions and offer any assistance required by City personnel, during City business hours (8:00 A.M. – 5:00 P.M.).


E.
Contractor shall be independent and, as such, the hiring, training, equipping, supervising, directing and discharging of their employees shall be the responsibility of the Contractor.  The payment of Federal, State, and local taxes and overtime wages shall also be the responsibility of Contractor. 


F.
Contractor shall be responsible for the handling of all City and County of San Francisco furnished documents and materials in a safe manner and will be responsible for any loss or damage incurred during transport, handling or delivery.


G.
Both the Contractor and the City acknowledge that the City is a Covered Entity as defined in the Healthcare Insurance Portability and Accountability Act of 1996 (“HIPAA”) and is therefore required to abide by the Privacy Rule contained therein.  Both the Contractor and the City further agree that the Contractor falls within the following definition under the HIPAA regulations:

 FORMCHECKBOX 

A Covered Entity subject to HIPAA and the Privacy Rule contained therein; or 

 FORMCHECKBOX 

A Business Associate subject to the terms set forth in Appendix C; 

 FORMCHECKBOX 

Not Applicable, CONTRACTOR will not have access to Protected Health Information.

H.
Contractor’s storage facility shall comply with Title III of the Americans with Disabilities Act Regulations (including Title 3 Accessibility Guidelines), and Title 24, State of California Building Code (California Accessibility Regulations) regarding handicapped persons’ accessibility. 


I.
The City reserves the right to inspect Contractor’s place of business, including Contractor’s storage facilities during the contract term, to aid Purchaser in determining Contractor’s ability to satisfy the terms and conditions of the contract. 


J.
Contractor must maintain normal business hours of at least 8:00 A.M. to 5:00 P.M., Monday through Friday throughout the term of the contract, and be open at all times during that period. 


K.
Contractor must be capable of producing usage reports required under General Condition No. 51 of this contract. 

END OF APPENDIX A

	Monthly Minimum Storage per Account
	$55.00

	Storage
	Measurement in cubic ft.
	Rate
	Unit

	Archive Box
	1.2
	0.17
	per box

	Legal Box
	3.6
	0.17
	per cubic foot

	Letter Box
	2.4
	0.17
	per cubic foot

	X-Ray/Ledger Box
	1.2
	0.17
	per cubic foot

	Services

	Rate
	Unit

	Add Standard Carton
	1.06
	per box

	Retrieve Standard Carton Next Day
	2.22
	per box

	Rush Reference Retrieval Charges
	19.40
	per box

	Same Day Retrieval Charges (No Charge)
	0.00
	per box

	Refile Standard Carton
	1.80
	per box

	Index and Receive New File
	1.03
	item

	Retrieve File
	2.22
	item

	Refile File
	1.80
	item

	Unsuccessful File Search
	2.22
	item

	Standard Shredding (does not include retrieval)
	2.58
	per box

	Standard Recycling (does not include retrieval)
	1.06
	per box

	Late Reference -  Request made after 4:30pm
	5.00
	   per occurrence

	Transportation     
	Rate
	Unit

	Next Day Regular Service – Receive by 4:30pm Next Day
	10.08
	per trip

	Transport Fee
	1.80
	per box

	Same Day Service – 4 hour priority order, receive within 4 hours (No Charge)
	0.00
	per trip

	Transport Fee (No Charge)
	0.00
	per cubic foot

	Rush Service – 2 hour rush order, receive within 4 hours (No Charge)
	0.00
	per trip

	Transport Fee (No Charge)
	0.00
	per cubic foot

	Emergency Service – order after 3pm, or on Weekends or Holidays, receive within 3 hours (No Charge)
	0.00
	per trip

	Transport Fee (No Charge)
	0.00
	per cubic foot

	Materials
	
	Unit

	GRM1 – Archive Carton (tough archive carton)
	2.75
	each

	GRM3 – Legal Carton
	4.00
	each

	GRM4 – Letter Carton
	3.50
	each

	GRM8 – Archive Carton (E-Z Lock Push Down)
	1.96
	each


	Other Services
	Rate
	Unit

	Records Center Hourly Services
	31.30
	per hour

	Off-Hour opening – 3 hour minimum
	31.30
	per hour

	Access Fee for Online Services
	41.20
	Monthly

	Facsimile – Outgoing from records center, $5.00 minimum (first 10 pages)
	1.00
	per page

	File folder Tracking
	0.01
	each

	Photocopies
	0.50
	per page

	Client Access Room Charge (to be quoted upon request)
	quote
	QUOTE

	Data Entry
	0.75
	per change

	Account Maintenance
	0.00
	monthly

	Standard GRM Hours: 8:00am to 5:00pm; Monday Through Friday excluding New Year’s Day, Memorial Day, Independence Day, Labor Day, Thanksgiving and Christmas Day.  During non-standard hours service is available Monday through Sunday, at the rate of time and a half the hourly rate, with a 3-hour minimum charge.  Any service not listed will be quoted upon request.


END OF APPENDIX B

The remainder of this page is deliberately left blank.

This Business Associate Addendum is entered into to address the privacy and security protections for certain information as required by federal law. City and County of San Francisco is the Covered Entity and is referred to below as “CE”.  The CONTRACTOR is the Business Associate and is referred to below as “BA”.  

RECITALS

A. CE wishes to disclose certain information to BA pursuant to the terms of the Contract, some of which may constitute Protected Health Information (“PHI”) (defined below).

B. CE and BA intend to protect the privacy and provide for the security of PHI disclosed to BA pursuant to the Contract in compliance with the Health Insurance Portability and Accountability Act of 1996, Public Law 104-191 (“HIPAA”), the Health Information Technology for Economic and Clinical Health Act, Public Law 111-005 (“the HITECH Act”), and regulations promulgated thereunder by the U.S. Department of Health and Human Services (the “HIPAA Regulations”) and other applicable laws.

C. As part of the HIPAA Regulations, the Privacy Rule and the Security Rule (defined below) require CE to enter into a contract containing specific requirements with BA prior to the disclosure of PHI, as set forth in, but not limited to, Title 45, Sections 164.314(a), 164.502(e) and 164.504(e) of the Code of Federal Regulations (“C.F.R.”) and contained in this Addendum.
In consideration of the mutual promises below and the exchange of information pursuant to this Addendum, the parties agree as follows:

1.
Definitions
A. Breach shall have the meaning given to such term under the 
HITECH Act [42 U.S.C. Section 17921].

B. Business Associate shall have the meaning given to such term under the 
Privacy Rule, the Security Rule, and the HITECH Act, including, but not limited 
to, 42 U.S.C. Section 17938 and 45 C.F.R. Section 160.103.

C. Covered Entity shall have the meaning given to such term under the Privacy 
Rule and the Security Rule, including, but not limited to, 45 C.F.R. Section 160.103.
D. Data Aggregation shall have the meaning given to such term under the Privacy Rule, 
including, but not limited to, 45 C.F.R. Section 164.501.
E. Designated Record Set shall have the meaning given to such term under the Privacy 
Rule, including, but not limited to, 45 C.F.R. Section 164.501.

F. Electronic Protected Health Information means Protected Health Information that 
is maintained in or transmitted by electronic media.
G. Electronic Health Record shall have the meaning given to such term in the 
HITECT Act, including, but not limited to, 42 U.S.C. Section 17921.
H. Health Care Operations shall have the meaning given to such term under the Privacy 
Rule, including, but not limited to, 45 C.F.R. Section 164.501.
I. Privacy Rule shall mean the HIPAA Regulation that is codified at 45 C.F.F. Parts 160 
and 164, Subparts A and E.
J. Protected Health Information or PHI means any information, whether oral or recorded in any form or medium: (i) that relates to the past, present or future physical or mental condition of an individual; the provision of health care to an individual; and (ii) that identifies the individual or with respect to where there is a reasonable basis to believe the information can be used to identify the individual, and shall have the meaning given to such term under the Privacy Rule, including, but not limited to, 45 C.F.R. Section 164.501.  Protected Health Information includes Electronic Protected Health Information [45 C.F.R. Sections 160.103, 164.501].
K. Protected Information shall mean PHI provided by CE to BA or created or received by BA on CE’s behalf.
L. Security Rule shall mean the HIPAA Regulation that is codified at 45 C.F.R. Parts 160 and 164, Subparts A and C.
M. Unsecured PHI shall have the meaning given to such term under the HITECH Act and any guidance issued pursuant to such Act including, but not limited to, 42 U.S.C. Section 17932(h).

2. Obligations of Business Associate

A. Permitted Uses.   BA shall not use Protected Information except for the purpose of performing BA’s obligations under the Contract and as permitted under the Contract and Addendum.  Further, BA shall not use Protected Information in any manner that would constitute a violation of the Privacy Rule or the HITECH Act if so used by CE.   However, BA may use Protected Information (i) for the proper management and administration of BA, (ii) to carry out the legal 

responsibilities of BA, or (iii) for Data Aggregation purposes for the Health Care Operations of CE [45 C.F.R. Sections 164.504(e)(2)(i), 164.504(e)(2)(ii)(A) and 164.504(e)(4)(i)].
B. Permitted Disclosures.  BA shall not disclose Protected Information except for the purpose of performing BA’s obligations under the Contract and as permitted under the Contract and Addendum.  BA shall not disclose Protected Information in any manner that would constitute a violation of the Privacy Rule or the HITECH Act if so disclosed by CE.  However, BA may disclose Protected Information (i) for the proper management and administration of BA; (ii) to carry out the legal responsibilities of BA; (iii) as required by law; or (iv) for Data Aggregation purposes for the Health Care Operations of CE.  If BA discloses Protected Information to a third party, BA must obtain, prior to making any such disclosure, (i) reasonable written assurances from such third party that such Protected Information will be held confidential as provided pursuant to this Addendum and only disclosed as required by law or for the purposes for which it was disclosed to such third party, and (ii) a written agreement from such third party to immediately notify BA of any breaches of confidentiality of the Protected Information, to the extent it has obtained knowledge of such breach [42 U.S.C. Section 17932; 45 C.F.R. Sections 164.504(e)(2)(i), 164.504(e)(2)(i)(B), 164.504(e)(2)(ii)(A) and 164.504(e)(4)(ii)].
C. Prohibited Uses and Disclosures.  BA shall not use or disclose Protected Information for fundraising or marketing purposes.  BA shall not disclose Protected Information to a health plan for payment or health care operations purposes if the patient has requested this special restriction, and has paid out of pocket in full for the health care item or service to which the PHI solely relates 42 U.S.C. Section 17935(a).  BA shall not directly or indirectly receive remuneration in exchange for Protected Information, except with the prior written consent of CE and as permitted by the HITECH Act, 42 U.S.C. Section 17935(d)(2); however, this prohibition shall not affect payment by CE to BA for services provided pursuant to the Contract.
D. Appropriate Safeguards.  BA shall implement appropriate safeguards as are necessary to prevent the use or disclosure of Protected Information otherwise than as permitted by the Contract or Addendum, including, but not limited to, administrative, physical and technical safeguards that reasonably and appropriately protect the confidentiality, integrity and availability of the Protected Information, in accordance with 45 C.F.R Section 164.308(b)].  BA shall comply with the policies and procedures and documentation requirements of the HIPAA Security Rule, including, but not limited to, 45 C.F.R. Section 164.316 [42 U.S.C. Section 17931].

E. Reporting of Improper Access, Use or Disclosure.   BA shall report to CE in writing of any access, use or disclosure of Protected Information not permitted by the Contract and Addendum, and any Breach of Unsecured PHI of which it becomes aware without unreasonable delay and in no case later than 10 calendar days after discovery [42 U.S.C. Section 17921; 45 C.F.R. Section 164.504(e)(2)(ii)(C); 45 C.R.R. Section 164.308(b)].
F. Business Associate’s Agents.  BA shall ensure that any agents, including subcontractors, to whom it provides Protected Information, agree in writing to the same restrictions and conditions that apply to BA with respect to such PHI. If BA creates, maintains, receives or transmits electronic PHI on behalf of  CE, then BA shall implement the safeguards required by paragraph c above with respect to Electronic PHI [45 C.F.R. Section 164.504(e)(2)(ii)(D); 45 C.F.R. Section 164.308(b)].  BA shall implement and maintain sanctions against agents and subcontractors that violate such restrictions and conditions and shall mitigate the effects of any such violation (see 45 C.F.R. Sections 164.530(f) and 164.530(e)(1)).
G. Access to Protected Information.   BA shall make Protected Information maintained by BA or its agents or subcontractors available to CE for inspection and copying within ten (10) days of a request by CE to enable CE to fulfill its obligations under the Privacy Rule, including, but not limited to, 45 C.F.R. Section 164.524 [45 C.F.R. Section 164.504(e)(2)(ii)(E)].  If BA maintains an Electronic Health Record, BA shall provide such information in electronic format to enable CE to fulfill its obligations under the HITECH Act, including, but not limited to, 42 U.S.C. Section 17935(e).
H. Amendment of PHI. Within ten (10) days of receipt of a request from CE for an amendment of Protected Information or a record about an individual contained in a Designated Record Set, BA or its agents or subcontractors shall make such Protected Information available to CE for amendment and incorporate any such amendment to enable CE to fulfill its obligation under the Privacy Rule, including, but not limited to, 45 C.F.R. Section 164.526.   If any individual requests an amendment of Protected Information directly from BA or its agents or subcontractors, BA must notify CE in writing within five (5) days of the request.  Any approval or denial of amendment of Protected Information maintained by BA or its agents or subcontractors shall be the responsibility of CE [45 C.F.R. Section 164.504(e)(2)(ii)(F)].
I. Accounting Rights.  Within ten (10)calendar days of notice by CE of a request for an accounting for disclosures of Protected Information or upon any disclosure of Protected Information for which CE is required to account to an individual, BA and its agents or subcontractors shall make available to CE the information required to provide an accounting of disclosures to enable CE to fulfill its obligations under the Privacy Rule, including, but not limited to, 45 C.F.R. Section 164.528, and the HITECH Act, including but not limited to 42 U.S.C. Section 17935(c), as determined by CE.   BA agrees to implement a process that allows for an accounting to be collected and maintained by BA and its agents or subcontractors for at least six (6) years prior to the request.  However, accounting of disclosures from an Electronic Health Record for treatment, payment or health care operations purposes are required to be collected and maintained for only three (3) years prior to the request, and only to the extent that BA maintains an electronic health record and is subject to this  requirement.  At a minimum, the information collected and maintained shall include: (i) the date of disclosure; (ii) the name of the entity or person who 

received Protected Information and, if known, the address of the entity or person; (iii) a brief description of Protected Information disclosed; and (iv) a brief statement of purpose of the disclosure that reasonably informs the individual of the basis for the disclosure, or a copy of the individual’s authorization, or a copy of the written request for disclosure.  In the event that the request for an accounting is delivered directly to BA or its agents or subcontractors, BA shall within five (5) calendar days of a request forward it to CE in writing.  It shall be CE’s responsibility to prepare and deliver any such accounting requested.  BA shall not disclose any Protected Information except as set forth in Sections 2.b. of this Addendum [45 C.F.R. Sections 164.504(e)(2)(ii)(G) and 165.528].  The provisions of this subparagraph h shall survive the termination of this Agreement.  
J. Governmental Access to Records.  BA shall make its internal practices, books and records relating to the use and disclosure of Protected Information available to CE and to the Secretary of the U.S. Department of Health and Human Services(the “Secretary”) for purposes of determining BA’s compliance with the Privacy Rule [45 C.F.R. Section 164.504(e)(2)(ii)(H)].  BA shall provide to CE a copy of any Protected Information that BA provides to the Secretary concurrently with providing such Protected Information to the Secretary.
K. Minimum Necessary.  BA (and its agents or subcontractors) shall request, use and disclose only the minimum amount of Protected Information necessary to accomplish the purpose of the request, use or disclosure.  [42 U.S.C. Section 17935(b); 45 C.F.R. Section 164.514(d)(3)] BA understands and agrees that the definition of “minimum necessary” is in flux and shall keep itself informed of guidance issued by the Secretary with respect to what constitutes “minimum necessary.”
L. Data Ownership.  BA acknowledges that BA has no ownership rights with respect to the Protected Information.  
M. Business Associate’s Insurance.  BA shall maintain a sufficient amount of insurance to adequately address risks associated with BA’s use and disclosure of Protected Information under this Addendum.
N. Notification of Breach.  During the term of the Contract, BA shall notify CE within twenty-four (24) hours of any suspected or actual breach of security, intrusion or unauthorized use or disclosure of PHI of which BA becomes aware and/or any actual or suspected use or disclosure of data in violation of any applicable federal or state laws or regulations.  BA shall take (i) prompt corrective action to cure any such deficiencies and (ii) any action pertaining to such unauthorized disclosure required by applicable federal and state laws and regulations.  

O. Breach Pattern or Practice by Covered Entity.  Pursuant to 42 U.S.C. Section 17934(b), if the BA knows of a pattern of activity or practice of the CE that constitutes a material breach or violation of the CE’s obligations under the Contract or Addendum or other arrangement, the BA must take reasonable steps to cure the breach or end the violation.  If the steps are unsuccessful, the BA must terminate the Contract or other arrangement if feasible, or if termination is not feasible, report the problem to the Secretary of DHHS.  BA shall provide written notice to CE of any pattern of activity or practice of the CE that BA believes constitutes a material breach or violation of the CE’s obligations under the Contract or Addendum or other arrangement within five (5) calendar days of discovery and shall meet with CE to discuss and attempt to resolve the problem as one of the reasonable steps to cure the breach or end the violation.  
P. Audits, Inspection and Enforcement.   Within ten (10)calendar days of a written request by CE, BA and its agents or subcontractors shall allow CE to conduct a reasonable inspection of the facilities, systems, books, records, agreements, policies and procedures relating to the use or disclosure of Protected Information pursuant to this Addendum for the purpose of determining whether BA has complied with this Addendum; provided, however, that (i) BA and CE shall mutually agree in advance upon the scope, timing and location of such an inspection, (ii) CE shall protect the confidentiality of all confidential and proprietary information of BA to which CE has access during the course of such inspection; and (iii) CE shall execute a nondisclosure agreement, upon terms mutually agreed upon by the parties, if requested by BA.  The fact that CE inspects, or fails to inspect, or has the right to inspect, BA’s facilities, systems, books, records, agreements, policies and procedures does not relieve BA of its responsibility to comply with this Addendum, nor does CE’s (i) failure to detect or (ii) detection, but failure to notify BA or require BA’s remediation of any unsatisfactory practices, constitute acceptance of such practice or a waiver of CE’s enforcement rights under the Contract or Addendum, BA shall notify CE within ten (10) calendar days of learning that BA has become the subject of an audit, compliance review, or complaint investigation by the Office for Civil Rights.

3. Termination

A. Material Breach.  A breach by BA of any provision of this Addendum, as determined by CE, shall constitute a material breach of the Contract and shall provide grounds for termination of the Contract [45 C.F.R. Section 164.504(e)(2)(iii)].
B. Judicial or Administrative Proceedings.   CE may terminate the Contract, effective immediately, if (i) BA is named as a defendant in a criminal proceeding for a violation of HIPAA, the HITECH Act, the HIPAA Regulations or other security or privacy laws or (ii) a finding or stipulation that the BA has violated any standard or requirement of HIPAA, the HITECH Act, the HIPAA Regulations or other security or privacy laws is made in any administrative or civil proceeding in which the party has been joined.

C. Effect of Termination.  Upon termination of the Contract for any reason, BA shall, at the option of CE, return or destroy all Protected Information that BA or its agents or subcontractors still maintain in any form, and shall retain no copies of such Protected Information.  If return or destruction is not feasible, as determined by CE, BA shall continue to extend the protections of Section 2 of this Addendum to such information, and limit further use of such PHI to those purposes that make the return or destruction of such PHI infeasible [45 C.F.R. Section 164.504(e)(ii)(2)(I)].  If CE elects destruction of the PHI, BA shall certify in writing to CE that such PHI has been destroyed.
4. Limitation of Liability  

Any limitations of liability as set forth in the Contract shall not apply to damages related to a breach of the BA’s privacy or security obligations under the Contract or Addendum.

5. Disclaimer

CE makes no warranty or representation that compliance by BA with this Addendum, HIPAA, the HITECH Act, or the HIPAA Regulations will be adequate or satisfactory for BA’s own purposes.  BA is solely responsible for all decisions made by BA regarding the safeguarding of PHI.

6. Certification
To the extent that CE determines that such examination is necessary to comply with CE’s legal obligations pursuant to HIPAA relating to certification of its security practices, CE or its authorized agents or contractors, may, at CE’s expense, examine BA’s facilities, systems, procedures and records as may be necessary for such agents or contractors to certify to CE the extent to which BA’s security safeguards comply with HIPAA, the HITECH Act, the HIPAA Regulations or this Addendum.

7. Amendment 

The parties acknowledge that state and federal laws relating to data security and privacy are rapidly evolving and that amendment of the Contract or Addendum may be required to provide for procedures to ensure compliance with such developments.  The parties specifically agree to take action as is necessary to implement the standards and requirements of HIPAA, the HITECH Act, the Privacy Rule, the Security Rule and other applicable laws relating to the security or confidentiality of PHI.  The parties understand and agree that CE must receive reasonably satisfactory written assurance from BA that BA will adequately safeguard all Protected Information.  Upon the request of either party, the other party agrees to promptly enter into negotiations concerning the terms of an amendment to this Addendum embodying written assurances consistent with the standards and requirements of HIPAA, the HITECH Act, the Privacy Rule, the Security Rule or other applicable laws. CE may terminate the Contract upon thirty (30) calendar days 

written notice in the event (i) BA does not promptly enter into negotiations to amend the Contract or Addendum when requested by CE pursuant to this Section or (ii) BA does not enter into an amendment to the Contract or Addendum providing assurances regarding the safeguarding of PHI that CE, in its sole reasonable discretion, deems sufficient to satisfy the standards and requirements of applicable laws.

8. Assistance in Litigation or Administrative Proceedings

BA shall make itself, and any subcontractors, employees or agents assisting BA in the performance of its obligations under the Contract or Addendum, reasonably available to CE, at no cost to CE, to testify as witnesses, or otherwise, in the event of litigation or administrative proceedings being commenced against CE, its directors, officers or employees based upon a claimed violation of HIPAA, the HITECH Act, the Privacy Rule, the Security Rule, or other laws relating to security and privacy, except where BA or its subcontractor, employee or agent is a named adverse party. 

9. No Third-Party Beneficiaries
Nothing express or implied in the Contract or Addendum is intended to confer, nor shall anything herein confer, upon any person other than CE, BA and their respective successors or assigns, any rights, remedies, obligations or liabilities whatsoever. 

10. Effect on Contract

Except as specifically required to implement the purposes of this Addendum, or to the extent inconsistent with this Addendum, all other terms of the Contract shall remain in force and effect.

11. Interpretation
The provisions of this Addendum shall prevail over any provisions in the Contract that may conflict or appear inconsistent with any provision in this Addendum.  This Addendum and the Contract shall be interpreted as broadly as necessary to implement and comply with HIPAA, the HITECH Act, the Privacy Rule and the Security Rule.  The parties agree that any ambiguity in this Addendum shall be resolved in favor of a meaning that complies and is consistent with HIPAA, the HITECH Act, the Privacy Rule and the Security Rule.

12. Replaces and Supersedes Previous Business Associate Addendums or Agreements

This Business Associate Addendum replaces and supersedes any previous business associate addendums or agreements between the parties hereto.

END OF APPENDIX C

N WITNESS WHEREOF, the parties hereto have duty executed this Addendum as of the latter of the dates that the parties signed below. 

COVERED ENTITY  



     BUSINESS ASSOCIATE 

_____________________________                           _________________________

By:__________________________                           By:______________________

Print Name:___________________                            Print Name:_______________

Title:_________________________                          Title:_____________________

Date:_________________________                           Date:_____________________

Due to the low risk of the scope of work, the City’s Risk Management Office has waived the requirement for a Waiver of Subrogation for Worker’s Compensation Insurance.   
END OF APPENDIX D

WARNING


Do not use any term contracts to purchase goods and/or services when using Federal, State or Special Funds.  Term contracts may contain provisions that conflict with Federal or State provisions. City departments must contact their assigned City Attorney for applicable provisions, procedures and relevant fund requirements.
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