
Investigation and Prosecution of Workers’ Compensation Fraud 
 
Why the concern? Estimated Nationwide Cost of Fraud $30 Billion per year 
 
What is workers’ compensation fraud? 
 

• California Insurance Code sections 1871.4 and 1871.5 (include codes in packet) 
 

The Keys to success: 
 

• Knowledge 
 

• Intent 
  

• Materiality of the Misrepresentation  
 
What is the Statute of Limitations for filing fraud  charges? 
 
Four years from the date of knowledge-determining the date of knowledge 
 

o At what point in time during the claim could someone, would someone, 
should someone have had a reasonable suspicion that the claim was 
potentially fraudulent? 

o Who is someone? Claims personnel and the employer, either one's actions 
or inactions vis-à-vis suspicions of fraud can start the statute rolling. 

 
Prosecutable Fraud- What makes a case “sellable” to the District Attorney’s Office? 
 

o A clear lie or physical misrepresentation to an evaluating physician 
o The physician stating in writing that he was lied to or that the claimant's 

physical presentation was inconsistent with evidence presented to him 
(misrepresentation) and has now changed his opinion based on the that 
evidence  

o Physician’s opinion in a deposition which supports the fraud charge 
o More than one physician’s opinion that the claimant misrepresented 

himself 
o Claimant’s deposition testimony in which he makes clear 

misrepresentations 
o A clear lie (material misrepresentation) to the employer or examiner 

(usually in conjunction with a physician’s opinion of misrepresentation) 
o Misrepresentations to any other parties whose opinion can affect benefits 

i.e. evaluating vocational rehabilitation consultants 
o Videotape that clearly contradicts statements or physical representations 

made by the claimant, that the timeframe of the film coincides with the 
documented misrepresentations, and that there is a volume of film 
sufficient to overcome “they caught me on a good day” 



o Records obtained by the employer in support of the case or that can 
provide a motive 

o Witness statements 
o No “dueling doctors” 
o No “silver bullets” (weaknesses) that will kill the case 
o Most importantly, is your case presentation compelling enough to 

convince the D.A. he will win? The D.A. will not take a case he isn’t 
convinced he can win.  

 
Yes, technically that's fraud but…Too tough to prove. 
 

o Could have, would have, should have- the statute of limitations expired 
o Exaggerations of real symptoms or real physical limitations (may be 

cultural or fear physician won't believe them) 
o Misrepresentations that did not affect the physician's opinion 
o Misrepresentations that should have affected the treating physician's 

opinion, but he refuses to change his opinion based on the evidence 
o Activities on surveillance videos that may technically be outside of the 

physician's restrictions, but just aren't that egregious, are easily 
explainable with a good story to the doctor, or that are sympathetic to the 
viewer i.e. picking up your crying child, lifting your mother into her 
wheelchair, activities at burials or outside of church, driving to a medical 
appointment 

o Surveillance that isn't conducted over a sufficient period of time to prove a 
consistent pattern of misrepresentation that will sway a physician and a 
jury 

o Being active or even working on surveillance film when the physician has 
the claimant temporarily totally disabled…because the employer couldn't 
accommodate him at work. "Hey, I'd have been glad to go to work, but 
they wouldn't let me. What was I supposed to do, sit around all day?" 

o Adjuster finds out the claimant is working elsewhere and receiving outside 
income when: 

• the employer/claims administrator has not ensured that the 
claimant knows he isn't supposed to work while receiving 
temporary disability benefits and/or must report to the claims 
adjuster that he is working and how much he is making 

• the employer knew about second job prior to injury but didn't have 
the claimant complete the proper CCSF forms for secondary 
employment or notify the claims adjuster at time of injury that 
employee has a second job or tell employee he couldn't work other 
job while off 

• second job is within the physician's restrictions (especially if 
employer couldn't accommodate) 
 

• Why might these not be fraud? Difficult to prove he 
knowingly intended to break the law. 



 
o You did such a good job managing the claim that you stopped it dead in its 

tracks (low dollar value problem). 
 
 
When do we know we have cause to begin an investigation? 

 
Any time during the claim, when any information is obtained that 
refutes either the facts of the case as given by the claimant or refutes the 
medical history and physical findings as reported by the treating 
physician an investigation should be undertaken. 

 
 
 

Identification and Management of a Potential Fraud Case- How to’s 
 
 

• Early identification and case referral 
 
 

• Aggressive investigation and continuous monitoring 
 
 

• Early Attorney Involvement 
 
Investigatory Management Tools  
 

• Case management plan 
• Questionnaires and releases- prior and concurrent employment, school, medical 

records, military records, heaklth insurance billing records, questionnaire 
addressing outside activities, MVAs, prior and concurrent injuries, etc. 

• Public records- civil (law suits, marriage, divorce, bankruptcy) and criminal court 
records,  residential property or business ownership information, DMV checks, 
credit checks, etc 

• Claimant, witness, and manager statements and accident investigation 
• Rumors, comments, tips, or observations from co-workers  
• Merlin Data Systems search 
• ISO ClaimSearch Index check    
• Pacer Courts Search 
• AOE/COE/QME/AME evaluations- framing the argument 
• Application for discovery 
• Subpoenas 
• CCSF City Attorney- your defense attorney 
• Depositions 



• Sub rosa surveillance (don't be afraid to spend money, but get what you're paying 
for!) 

• Job analysis (no this is not a job description) 
• Medical record analysis- current injury and outside records 
• Diagnostic test results 
• Personnel file- departmental, civil service, and (informal) supervisor’s file 
• Check for sick time usage and employment issues including concurrent or past  

personnel problems, EEOC or ADA issues and then tell someone 
• Physician contact  
• Find out who’s living in the house with the claimant 
• In-house investigatory/fraud resource (Ruth) 

 
Sub rosa surveillance 
 
Considerations to use surveillance must be made on a case by case basis, based on the 
facts and indications in that particular case. 
 

If you are going to use surveillance as an investigative tool on a claim, you 
must be able to clearly articulate the reasons that you are conducting 
surveillance and those reasons need to be substantive. Be fully prepared to 
articulate and support those reasons, under oath, in a court of law. 
 
Before you consider surveillance as a tool, review the physician's restrictions 
and the claimant's reported complaints and ask yourself "Are they 
filmable?" If not, surveillance may not be the appropriate investigatory tool.  
 

None of these examples below, in and of itself, is a reason to automatically assign 
surveillance. They are indicators that there may be a significant problem with the claim. 
You must look carefully at the claim to see if surveillance would be an appropriate tool to 
investigate the inconsistencies noted in the claim. The question must always be asked 
“What purpose would surveillance serve?” 

• Claim is under investigation, either initially or at a later point in the claim, and the 
reasons why are articulable and documented 

• Severity of subjective complaints and claims of physical limitations are 
inconsistent with the actual diagnosis and/or physical exam findings 

• Physician/medical care provider indicates subjective symptoms outweigh 
objective findings 

• Severity of claimed symptoms or inability to work as compared to others with 
similar injuries, based on your experience  

• Claimant fails to report for modified work when released from TTD or claims he 
is unable to perform the modified work when it is within the doctor’s restrictions 

• Claimant returns to physician with complaints he can't work modified duty and 
wants to be placed on TTD. 

• Length and severity of  TTD or restrictions given by treating doctor 
• Negative diagnostic test results, but continuing subjective complaints 



• Reports that claimant’s activities away from work are inconsistent with the 
medical reports and/or the claimant’s statements to the CCSF, the examiner, or 
the doctor (potential fraud-immediate referral) 

• Claimant repeatedly misses therapy appointments 
• Claimant unexpectedly changes treating doctors and/or obtains representation 
• Claimant changes treating doctors when returned to modified work or full duty 

and is then taken off work 
• Change in work status and begins losing time 
• Claimant’s physical appearance is inconsistent with being off work, disabled, and 

in pain i.e. tan, muscular, dirty fingernails, for women- full make-up and hair, 
great nails. 

• Dx of chronic pain syndrome, RSD, myofascial pain, etc.   
• Claimant made statements during deposition testimony or to the physician that 

could be corroborated or refuted by surveillance video i.e. can't move right arm, 
never walk without a limp and a cane, can't even turn my head, can't grip anything 

• Knowledge that claimant has withheld information from the doctor that could 
have potentially altered the doctor’s treatment plan or disability status (potential 
fraud-immediate referral) 

 
If surveillance is appropriate, film early and film often. Physicians will usually only 
change their opinion back to the first day of significant film. You can only limit your 
financial exposure to the point where the doctor changes his opinion and that tends to be 
when filming began. 
 
If you are ordering surveillance on a case where you have an attorney representing you, 
always let that attorney know you are ordering the surveillance, on what basis, and what 
you hope to discover. If there are any concerns, those should be discussed. Always ensure 
that the attorney has both the film and all the reports with enough lead time to review the 
film prior to any depositions or hearings.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



New Claims (within first 90 days)- Accept, Delay, Deny 
 
Length of employment- 

If less than 1 yr- get releases- med rec hx & prior & secondary employment 
regardless.  
If less than 18 months- Run an index check 
Is claimant a SWP worker or Voc Rehab client 

Details of accident- 
Does it pass the smell test? Can further inquiries resolve your concerns? 
Do the details of the injury/accident make sense? 
Are there witnesses? Do they corroborate the claimant’s account? 
Cumulative Injury- Does it correspond w/ actual duties & length of employment 

Personnel file- 
Prior employment history – frequent job changes, gaps, reasons for leaving, prior 
work in different field, lives far from work 
Felony box marked 
Referred by another County employee who’s problematic 

Sick time usage; been on leave  
Personnel problems facing claimant 
Information about the claimant i.e. second job, change in life circumstances, lives far    
from work, going to school, military service (reserves) 
DOI vs. filing date 
Widespread problem with injuries/personnel issues within the unit/department 
Recently filed predesignation form 
Obtains an attorney 
 
The employer's role in the claim filing process-  

DWC-1 and Employer Report- Kryptonite to claims examiners 
-Date employer knew of injury 
-Claim form- date claim form provided 
-Date claim form returned 
-Date claim submitted to Workers' Compensation Division 
- Information about the circumstances of the claim that may not be on claim 
paperwork 

 
Develop a case management plan that change and evolve as information comes in, 
reanalyzing the case as events occur and adjusting your course of action.. 
 
 
 
 
 
 
 
 
 



 
 


